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STATE OF NEW YORK

9368

| N ASSEMBLY

February 23, 2022

Introduced by M of A BRONSON -- read once and referred to the Commit-
tee on Labor

AN ACT to anmend the labor law, in relation to enacting the "freelance
isn't free act”

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "freelance isn't free act".

8§ 2. Section 190 of the |abor law is anmended by addi ng four new subdi -
visions 10, 11, 12 and 13 to read as fol |l ows:

10. "Construction contractor" neans any person, sole proprietor, part-
nership, firm corporation., limted liability conpany, association or
other legal entity who by oneself or through others offers to undertake,
or holds oneself out as being able to undertake, or does undertake a
construction project.

11. "Construction project" neans the providing of any Ilabor or
services, and the use of any nmaterials or equipnent in order to alter,
build, excavate, add to, subtract from inprove, repair, maintain, reno-
vate, nove, weck or denplish any bridge, building, highway. road, rail-
road., land, tunnel, sewer, drainage or other structure, project, devel-
opnent, or inprovenent, or the doing of any part thereof, including the
erection of scaffolding or other structures or works in connection ther-
ewth.

12. "Freelance worker" nmeans any natural person or organi zation
conposed of no nore than one natural person, whether or not incorporated
or enploying a trade nane, that is hired or retained as an independent
contractor by a hiring party to provide services in exchange for an
anount equal to or greater than two hundred fifty dollars, either by
itself or when aggregated with all contracts for services between the
sanme  hiring party and freelance worker during the inmediately preceding
one hundred twenty days, but does not include:

a. any person who, pursuant to the contract at issue, is a sales
representative as defined in section one hundred ninety-one-a of this
article;

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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b. any person engaged in the practice of |law pursuant to the contract
at  issue and who is a nenber in good standing of the bar of the highest

court of any state, possession, territory, commpbnwealth or the District
of Colunbia and who is not under any order of court suspending, enjoin-
ing, restraining, disbarring or otherwi se restricting such person in the
practices of |aw

C. any person who is a licensed nedical professional; or

d. any person who is a construction contractor.

13. "Hiring party" neans any person who retains a freel ance worker to
provi de any service, other than:

a. the United States governnent;

b. the state of New York, including any office, departnment, agency,
authority or other body of the state including the legislature and the
judiciary;

C. a municipality, including any office, department, agency or other
body of a municipality; or

d. any foreign governnent.

§ 3. Section 191 of the |abor law is anended by adding a new subdi vi -
sion 4 to read as foll ows:

4. a. Except as otherw se provided by law, the contracted conpensation
shall be paid to the freelance worker either

(i) on or before the date such conpensation is due under the terns of
the contract; or

(ii) if the contract does not specify when the hiring party nust pay
the contracted conpensation or the nmechani sm by which such date will be
deternmined, no later than thirty days after the conpletion of the free-
| ance worker's services under the contract.

b. Once a freelance worker has commenced perfornmance of the services
under the contract, the hiring party shall not require as a condition of
tinely paynent that the freel ance worker accept | ess conpensation than
the anount of the contracted conpensation.

8§ 4. Section 195 of the labor Iaw is anmended by adding a new subdivi-
sion 7 to read as foll ows:

7. (a) Wenever a hiring party retains the services of a freel ance
worker, as such terns are defined in section one hundred ninety of this
article, the contract between such party and worker shall be reduced to
witing. The hiring party nmust furnish a copy of such witten contract,
either physically or electronically, to the freelance wrker and each
party to the witten contract shall retain a copy thereof.

(b) The witten contract shall include, at a mninum the follow ng
information:

(i) the nane and nmiling address of both the hiring party and the
freel ance worker:

(ii) an itenm zation of all services to be provided by the freelance
worker, the value of the services to be provided pursuant to the
contract, and the rate and nethod of conpensation;

(iii) the date on which the hiring party nust pay the contracted
conpensation or the mechani sm by which such date will be determ ned; and

(iv) the date by which a freelance worker nust submt a |ist of
services rendered under such contract to the hiring party in order to
neet any internal processing deadlines of such hiring party for the
pur poses of conpensation being tinely rendered by the agreed-upon date
as stipulated in subparagraph (iii) of this paragraph.

(c) The conmissioner nmmy by rule require additional terns to ensure
that the freel ance worker and the hiring party understand their obli-
gations under the contract.
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(d) Such hiring party shall be required to keep such contract for a
period of no less than six years and shall make such contract available
to the commissioner upon request. The failure of a hiring party to
produce such contract., upon request of the conm ssioner, shall give rise
to a presunption that the terns that the freel ance worker has presented
are the agreed upon terns.

8§ 5. Subdivision 1 of section 196 of the labor law is anended by
addi ng a new paragraph f to read as foll ows:

f. The conm ssioner shall have the sane duties, powers, and authority
described in this section for freelance workers and hiring parties, as
defined in section one hundred ninety of this article. In the event that
the conmmissioner shall sue a hiring party for wages due a freel ance
worker, pursuant to paragraph b of this subdivision, he or she shal
provide such freelance worker with a witten description of the antic-
i pated processing of such claim including investigation, case confer-
ence, potential civil and crimnal penalties, and collection procedures.
Each freelance worker and his or her authorized representative shall be
notified in witing of any case conference before it is held and given
the opportunity to attend. Each freel ance worker and his or her author-
ized representative shall also be notified in witing of any award and
collection of back wages and civil penalties, and of any intent to seek
crimnal penalties. In the event that crimnal penalties are sought the
freelance worker and his or her authorized representative shall be noti-
fied of the outcone of prosecution.

§ 6. Subdivision 2 of section 196 of the |abor |aw, as anended by
chapter 564 of the laws of 2010, is amended to read as foll ows:

2. Nothing in this section shall be construed as requiring the conm s-
sioner in every instance to investigate and attenpt to adjust controver-
sies, or to take assignnments of wage clains, or to institute crimnal
prosecutions for any violation wunder this article or article five,
seven, nineteen or nineteen-A of this chapter, but he or she shall be
deened vested wth discretion in such matters. This subdivision shal
not apply. however, to freelance workers filing a conplaint pursuant to
section one hundred ninety-six-a of this article, in which case the
conm ssioner shall be required to investigate such conplaint pursuant to
such section.

8§ 7. Section 196-a of the labor law is amended by adding a new subdi-
vision (c) to read as foll ows:

(c)(i) A freelance worker who is aggrieved by a violation of this
article may file a conplaint with the conmm ssioner wthin two years
after the acts alleged to have violated this article occurred. The
conm ssioner shall prescribe the form of the conplaint, which shal
include, at a mninum

(A) the nane and nmiling address of the freelance worker and of the
hiring party alleged to have violated this article;

(B) a statenent detailing the terns of the freelance contract. includ-
ing a copy of such contract if avail abl e;

(C the freelance worker's occupation

(D) a statenent detailing the alleged violations of this article; and

(E) a signed affirnmation that all facts alleged in the conplaint are
true.

(ii) At the tinme the conm ssioner receives a conplaint alleging a
violation of this article, the conmi ssioner shall refer the freelance
worker to the navigation program identified in subdivision tw of
section one hundred ninety-nine-b of this article.
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(iii) Wthin twenty days of receiving a conplaint alleging a violation
of this article, the conmni ssioner shall send the hiring party naned in

the conplaint a witten notice of conplaint. Such notice shall inform
the hiring party that a conplaint has been filed alleqging violations of
this article, detail the renedies available to a freelance worker for

violations of this article by a hiring party, and include a copy of the
conplaint and notice that failure to respond to the conplaint creates a
rebuttable presunption in any civil action conmenced pursuant to this
article that the hiring party conmmitted the violations alleged in the
conplaint. The comnmi ssioner shall send such notice by certified mail and
shall bear the cost of sending such notice

(iv) (A Wthin twenty days of receiving the notice of conplaint, the
hiring party identified in the conplaint shall send the conm ssioner one
of the follow ng:

(1) a witten statenment that the freel ance worker has been paid in
full and proof of such paynent; or

(2) awitten statenent that the freel ance worker has not been paid in
full and the reasons for the failure to provide such paynent.

(B) Wthin twenty days of receiving the witten response, the conms-
sioner shall send the freel ance worker a copy of:

(1) the response;

(2) any enclosures submtted to the comm ssioner with the response;

(3) materials informng the freel ance worker that he or she may bring
an action in a court of conpetent jurisdiction;

(4) any other information about the status of the conplaint; and

(5) information about the navigation program described in subdivision
two of section one hundred ninety-nine-b of this article.

(O If the comrssioner receives no response to the notice of
conplaint within the tinme provided by this subdivision, the conm ssioner
shall mail a notice of non-response to both the freelance worker and the

hiring party by reqular mail and shall include with such notice proof
that the conmi ssioner previously mailed the notice of conplaint to the
hiring party by certified mail. Upon satisfying the requirenents of this

paragraph, the conmmi ssioner nmy close the case

8 8. Section 198 of the |abor law is anended by adding a new subdivi-
sion 5 to read as foll ows:

5.(a) (i) A freelance worker alleging a violation of this article may
bring an action in any court of conpetent jurisdiction for dannges.

(ii) Any action alleging a violation of subdivision seven of section
one hundred ninety-five of this article shall be brought within two
years after the acts alleged to have violated this article occurred.

(iii) Any action alleging a violation of subdivision four of section
one hundred ninety-one or subdivision one of section one hundred nine-
ty-nine-b of this article shall be brought within six vyears after the
acts alleged to have violated this article occurred.

(iv) Wthin ten days after having commenced a civil action pursuant to
this subdivision, a plaintiff shall serve a copy of the conplaint upon
an authorized representative of the comm ssioner. Failure to so serve a
conpl ai nt _does not adversely affect any plaintiff's cause of action.

(v) Aplaintiff who solely alleges a violation of subdivision seven of
section one hundred ninety-five of this article nust prove that such
plaintiff requested a witten contract before the contracted work began

(b) (i) Aplaintiff who prevails on a claimalleging a violation of
this article shall be awarded danages as described in this subdivision
and an award of reasonable attorneys' fees and costs.
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(ii) (A Aplaintiff who prevails on a claimalleging a violation of
subdi vision seven of section one hundred ninety-five of this article
shall be awarded statutory damages of two hundred fifty dollars.

(B) Aplaintiff who prevails on a claimalleging a violation of subdi-
vision seven of section one hundred ninety-five of this article and on
one or nore clains under other provisions of this article shall be
awarded statutory danmages equal to the value of the underlying contract
for the violation of such subdivision seven in addition to the renedies
specified in this article for such other violations.

(iii) In addition to other damages awarded pursuant to this article, a
plaintiff who prevails on a claimalleging a violation of subdivision
four of section one hundred ninety-one of this article is entitled to an
award of double danmages, injunctive relief, and other such renedies as
may be appropri ate.

(iv) In addition to any other danages awarded pursuant to this arti-
cle, a plaintiff who prevails on a claimalleging a violation of subdi-
vision one of section one hundred ninety-nine-b of this article is enti-
tled to statutory damages equal to the value of the underlying contract
for each violation arising under such subdi vi si on.

8 9. The labor law is anended by adding a new section 199-b to read as
foll ows:

8 199-b. Additional powers and responsibilities relating to freelance
wor ker s. 1. Retaliation. No hiring party, as defined in section one
hundred ninety of this article, shall threaten, intimdate, discipline,
harass, deny a work opportunity to, or discrinmnate against a freelance
worker, or take any other action that penalizes a freelance worker for,
or is reasonably likely to deter a freelance worker from exercising or
attenpting to exercise any right guaranteed under this article, or from
obtaining any future work opportunity because the freel ance worker has
done so.

2. Navigation program (a) The comm ssioner shall establish a naviga-
tion program that provides information and assistance, as set forth in
subdivision (c) of section one hundred ninety-six-a of this article,

relating to the provisions of this article. Such program shall include
assistance by a natural person by phone and e-mail and shall also
include online information.

(b) The comm ssioner shall make avail able npdel contracts on the
website of the departnment for use by the general public at no cost.
Such nmodel contracts shall be nade available in English and in the
twel ve | anguages nost commonly spoken by linmted English proficient

individuals in the state.

(c) The navigation programshall provide the foll ow ng:

(i) general court information and infornation about procedures under
this article;

(ii) infornmation about available tenplates and relevant court forns;

(iii) general information about classifying persons as enployees or
i ndependent contractors;

(iv) information about obtaining translation and interpretation
services and other courtroom services;

(v) alist of organizations that can be used for the identification of
attorneys; and

(vi) other information, as determned by the commissioner, related to
the submission of a conplaint by a freelance worker or the commencenent
of acivil action pursuant to this article by a freel ance worker.

(d) The navigation programshall include outreach and education to the
public on the provisions of this article.
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e) The navigation programshall not provide |egal advice.

3. Civil action for pattern or practice of violations. (a)(i) Were
reasonabl e cause exists to believe that a hiring party is engaged in a
pattern or practice of violations of this article, the attorney genera
nay comence a civil action on behalf of the state in a court of conpe-
tent jurisdiction.

(ii) An action pursuant to subparagraph (i) of this paragraph shall be
commenced by filing a conplaint setting forth facts relating to such
pattern or practice and requesting relief, which nmay include injunctive
relief, civil penalties, and any other appropriate relief.

(iii) Nothing in this paragraph prohibits:

(A) a person alleging a violation of this article fromfiling a civil
action pursuant to section one hundred ninety-eight of this article
based on the sane facts as a civil action commenced by the attorney
general pursuant to this section; or

(B) the comm ssioner fromsending a notice of conplaint pursuant to
section one hundred ninety-six-a of this article, unless otherw se
barred from doi hg so.

(b) In any civil action comenced pursuant to paragraph (a) of this
subdivision, the trier of fact may inpose a civil penalty of not nore
than twenty-five thousand dollars for a finding that a hiring party has
engaged in a pattern or practice of violations of this article. Any
civil penalty so recovered shall be paid into the general fund.

4. Application; waiver; effect on other laws. (a) Except as otherw se
provided by law, any provision of a contract purporting to waive rights
under this article is void as against public policy.

(b) The provisions of this article supplenent, and do not dinminish or
replace, any other basis of liability or requirenent established by
statute or common | aw.

(c) Failure to conply with the provisions of this article does not
render any contract between a hiring party and a freel ance worker void
or voidable or otherwise inpair any obligation, claimor right related
to such contract or constitute a defense to any action or proceeding to
enforce, or for breach of, such contract.

(d) No provision of this article relating to freelance workers shal
be construed as providing a determ nation about the legal classification
of any such worker as an enpl oyee or independent contractor.

5. Data collection and reporting. (a) No later than six nonths after
the conm ssioner sends to a freelance worker either a hiring party's
response and acconpanying nmaterials or a notice of non-response pursuant
to section one hundred ninety-six-a of this article, the comr sSsioner
shall send the freelance worker a survey requesting additional inforna-
tion about the resolution of the freelance worker's clains. Such survey
shall ask whether or not the freelance worker pursued any such clains in
court or through an alternative dispute resolution process and whether
or not the hiring party ultimately paid any or all of the conpensation
the freelance worker alleged was due or if the matter was resolved in a
different manner. Such survey shall state clearly that response to the
survey is voluntary.

(b) The commissioner shall <collect and track information about
conplaints al | egi ng violations of this article. The information
collected shall include, at nininum

(i) the identity of the hiring party alleged to have violated this

chapt er ;
(ii) the freelance worker's occupation;
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(iii) the section of this article that was alleged to have been
vi ol at ed;

(iv) the value of the contract;

(v) the response or non-response fromthe hiring party: and

(vi) information froma conpleted survey identified in paragraph (a)
of this subdivision.

(c) One vear after the effective date of this section, and every fifth
yvear thereafter by Novenmber first, the conmm ssioner shall submt to the
legislature and publish on its website a report regarding the effective-
ness of the applicable provisions of this article at inproving freel ance
contracting and paynment practices. Such report shall include, at a
m ni num

(i) the nunber of conplaints the conmm ssioner has received pursuant to
such provi sions;

(ii) the value of the contracts disaggregated into ranges of five
hundred dollars and by section of this article alleged to have been
vi ol at ed;

(iii) the nunbers of responses and non-responses received by the
conm ssioner di saggregated by contract value into ranges of five hundred
dollars and by section of this article alleged to have been viol at ed;

(iv) the proportion of surveys received fromfreel ance workers that
indicate that they pursued their clains in court and the proportion of
surveys received fromfreelance workers that indicate that they pursued
their claims through an alternative dispute resolution process and a
sunmary of the outcones of such cases; and

(v) legislative recomendations, including consideration of whether
certain occupations should be exenpted fromthe scope of the definition
of freelance worker in section one hundred ninety of this article.

8 10. The provisions of this act shall not be construed or interpreted
to override or supplant any of the provisions of chapter 10 of title 20
of the adninistrative code of the city of New York.

8§ 11. This act shall take effect on the one hundred eightieth day
after it shall have becone a Ilaw and shall apply only to contracts
entered into on or after such effective date. Effective inmediately, the
addi tion, amendnent and/or repeal of any rules or regulations necessary
for the inplenentation of this act on its effective date are authorized
to be made on or before such effective date.




