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AN ACT to anend the insurance law, in relation to creating the state
flood i nsurance associ ati on

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The insurance law is anmended by adding a new article 54-A

to read as foll ows:
ARTICLE 54-A
NEW YORK FLOOD | NSURANCE ASSQOCI ATI ON

Section 5450. Definitions.

5451. Associ ation

5452. Procedures.

5453. Rates., rating plans, rules and statistics.

5454. Participation.

5455. Appeal s.

5456. Availability of reports; inmmunity.

5457. Annual st at enent.

5458. Exami nati ons.

5459. Rei nbursenent fund.

5460. Additional powers of the association.

8 5450. Definitions. In this article:

(a) "Flood insurance" neans coverage against |oss of or damage to any
property resulting fromflood, as defined in paragraphs five and six of
subsection (a) of section one thousand one hundred thirteen of this
chapter and inplenented by section three thousand four hundred forty-
four of this chapter.

(b) "Association" neans the New York flood insurance association
established by this article.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(c) "Plan of operation" or "plan" neans the plan of operation conply-
ing with section five thousand four hundred fifty-one of this article.

(d) "lnsurable property" neans real property at fixed |ocations
anywhere in this state, or the tangible personal property |ocated there-
on. which is deternmned by the association, after inspection and pursu-
ant to criteria specified in the plan, to be insurable. Neighborhood or
area location shall not be considered in determ ning insurable condi-
tion. Property is not insurable if it has characteristics of ownership.
condi tion, occupancy or maintenance which violate public policy.

(e) "Net direct prem uns" neans gross direct premuns witten on prop-
erty in this state for flood insurance less return premuns or the
unused or unabsorbed portions of prem um deposits.

(f) "Honeowners insurance" neans such honeowners insurance policies
defined in subsection (a) of section two thousand three hundred fifty-
one of this chapter, as are determned by the superintendent to be
equivalent to any honeowners policies devel oped by a nationally recog-
nized principal rate service organization, except that where the market
value of the insured property is less than its replacenent cost, then
the coverage shall be provided in policies determ ned by the superinten-
dent to be equivalent to that contained in market value (HO8) policies.

8 5451. Association. (a) The association known as the New York flood
i nsurance association is established, consisting of all insurers author-
ized to wite and engaged in witing within this state, on a direct
basis, flood coverage insurance. Every such insurer shall be and remain
a nenber of the association as a condition of its authority to continue
to transact flood and honeowners insurance in this state.

(b) The association shall be governed by a board of thirteen direc-
tors, ten of whomshall be elected annually by cunulative voting by the
nenbers of the association, whose votes in such election shall be
weighted in accordance wth each nenber's net direct premuns witten
during the preceding calendar year. The renmmining three directors shal
be appointed annually by the superintendent and be duly licensed insur-
ance agents or brokers representative of broad segnents of the public
obt ai ni ng i nsurance through the association.

(c) The association shall, pursuant to the provisions of this article
and the plan of operation and with respect to flood coverage issued
pursuant to subsection (g) of this section and honeowners insurance
should the sane be nade available through the association in accordance
with a determi nation of necessity nmade by the superintendent pursuant to
section five thousand four hundred sixty of this article on insurable
property, have the power on behalf of its nenbers:

(i) to cause policies of insurance to be issued to applicants;

(ii) to assune reinsurance fromits nmenbers; and

(iii) to cede reinsurance

(d) The association shall adhere to a plan of operation. consistent
with the provisions of this article, approved by the superintendent
after consultation with affected individuals and organizations. The
plan shall provide for econonical, fair and non-discrininatory admnis-
tration and pronpt and efficient provision of flood coverage pursuant to
subsection (g) of this section and honmeowners insurance, when a deterni -
nation of necessity is made by the superintendent pursuant to section
five thousand four hundred sixty of this article to pronpte orderly
conmmunity developnent. It shall contain other matters including. but not
limted to, provision for necessary facilities; nanagenent of the asso-
ciation; assessnent of nenbers to defray |osses and expenses; conmi Ssion
arrangenents; reasonable and objective underwiting standards; accept-
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ance and cession of reinsurance and procedures for determ ning anounts
of insurance to be provided by the association. The anpbunts shall not be
in excess of one mllion five hundred thousand dollars for the insurable
real property or the tangible personal property thereon.

(e) The directors of the association may, on their own initiative or
at the request of the superintendent, anmend the plan subject to approval
by the superintendent.

(f) The association shall offer honeowners insurance, as defined in
subsection (f) of section five thousand four hundred fifty of this arti-
cle upon a deternmnation of necessity having been made by the super-
intendent pursuant to section five thousand four hundred sixty of this
article.

() In addition to flood insurance., honeowners insurance should the
same be nade available through the association in accordance wth a
determ nation of necessity pursuant to section five thousand four
hundred sixty of this article. On or before Cctober first, two thousand
twenty-three, the superintendent shall require the association to report
to him or her as to the nunber of policies witten pursuant to this
subsection and paragraph three of subsection (f) of section five thou-
sand four hundred fifty-four of this article, and any other information
the superintendent nmay require. On or before January first, two thousand
twenty-four, the superintendent shall report to the governor and the
legislature regarding the nunber of policies issued pursuant to this
section and such paragraph and shall include recommendations as to the
continuation of such insurance offerings.

(h) The association shall adhere to a plan of operation, consistent
with the provisions of this article, approved by the superintendent
after consultation with affected individuals and organi zati ons. The
plan shall provide for econonmical, fair and non-discrimnatory admnis-
tration and pronpt and efficient provision of flood coverage pursuant to
subsection (g) of this section and honmeowners insurance, when a determ -
nation of necessity is nade by the superintendent pursuant to section
five thousand four hundred sixty of this article to pronote orderly
conmmunity developnent. It shall contain other matters, including, but
not limted to, provision for necessary facilities; managenent of the
association; assessnent of nmenbers to defray |osses and expenses;
conm ssion arrangenents; reasonable and objective standards; acceptance
and cession of reinsurance and procedures for determ ning anpunts of
insurance to be provided by the association. The anpunts shall not be
in excess of one mllion five hundred thousand dollars for the insurable
real property or the tangible personal property thereon.

(i) The directors of the association may, on their own initiative or
at the request of the superintendent, anend the plan subject to approval
by the superintendent.

(J) Not less than once every thirty days, the association shall report
to the superintendent, the speaker of the assenbly. and the tenporary
president of the senate on the nunber, location and type of policies
witten through a coastal market assistance program pursuant to section
five thousand four hundred fourteen of this chapter.

8 5452, Procedures. (a) Any person having an insurable interest in
insurable property, who has nade a diligent effort in the normal insur-
ance market to procure flood insurance, pursuant to subsection (g) of
section five thousand four hundred fifty-one of this article and hone-
owners insurance upon a determ nation of necessity having been nade by
the superintendent pursuant to section five thousand four hundred sixty
of this article froman authorized insurer, is entitled to apply to the
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association for such coverage. Such application may be nmade on behal f of
an _applicant by a broker or agent authorized by himor her.

(b) If the association determines that (i) the property is insurable
in accordance with the plan and (ii) there is no unpaid, uncontested
premium due fromthe applicant for prior insurance on the property (as
shown by the insured having failed to make witten objection to charges
within thirty days after billing), the association, upon receipt of the
prem um or portion prescribed in the plan, shall cause a policy of flood
insurance or honeowners insurance upon a determnation of necessity
havi ng been nmade by the superintendent pursuant to section five thousand
four hundred sixty of this article to be issued for a termof one vyear.

(c) Any nenber may cede flood insurance pursuant to subsection (g) of
section five thousand four hundred fifty-one of this article and cover-
age for and honeowners insurance upon a determnation of necessity
havi ng been nade by the superintendent pursuant to section five thousand
four hundred sixty of this article witten on insurable property to the
association as provided in the plan.

(d) The association shall notify those policyhol ders whose insured
properties are |located in areas served by a nmarket assistance program
established by the superintendent for the purpose of facilitating place-
nent of honeowners' insurance of the possibility of eligibility for
coverage through such program Such notification shall include inforna-
tion on how to apply and such other information as required by the
superi nt endent.

8 5453. Rates, rating plans, rules and statistics. (a) The rates,
rating plans, rating rules and statistics applicable to the insurance
witten by the association shall be subject to the relevant provisions
of article twenty-three of this chapter except as otherw se provided in
this section.

(b) Rates, rating plans and rating rules applicable to flood insur-
ance, pursuant to subsection (g) of section five thousand four hundred
fifty-one of this article and honeowners insurance upon a deternination
of necessity having been nade by the superintendent pursuant to section
five thousand four hundred sixty of this article witten by the associ-
ation shall be no greater than the follow ng percentages of those recom
nended for the voluntary market by the principal rate service organiza-
tion in this state:

(1) one hundred twenty percent with respect to:

(A) owner-occupied residential dwellings consisting of not nore than
four dwelling units;

(B) household furnishings and personal property contained in any
househol d unit:;

(C) contents of any retail-type business |located in store-type prem
ises and operating in a single |ocation, provided such business is owned
by its operators, who are all related by blood or affinity;

(D) real property of eleenbsynary institutions used exclusively for
such el eenbsynary purposes including furnishings and personal property
cont ai ned therein:;

(2) one hundred thirty percent with respect to:

(A) non-owner occupied residential dwellings consisting of not nore
than four dwelling units;

(B) residential structures consisting of npre than four but not
exceeding eight units with or w thout business occupanci es;

(C) honeowners insurance upon a determ nation of necessity having been
made by the superintendent pursuant to section five thousand four
hundred twelve of this chapter;
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(3) one hundred forty percent with respect to residential dwellings
consisting of nore than eight dwelling units, with or w thout business
occupanci es;

(4) one hundred thirty percent with respect to any risks not otherw se
provided for in paragraphs one, two and three of this subsection.

(c) The rates, rating plans and rating rules recommended by the prin-
cipal rate service organization, together with such other informtion
the superintendent may require, shall be submitted by the association at
|l east sixty days prior to the date on which they are to becone effective
for risks witten by it.

(d) Filed rating rules or plans may provide standards for the applica-
tion of surcharges for risks containing unsafe or hazardous conditions,
and shall provide for pronpt renpval of the surcharges upon the elimnm-
nation of those conditions.

8 5454, Participation. (a) Every nenber of the association shal
participate in its witings, expenses, profits and | osses in the propor-
tion that the net direct premuns of the nenber (but excluding that
portion of premuns attributable to the operation of the association)
witten during the preceding calendar year bear to the aggregate net
direct premuns witten in this state by all nenbers of the association
Each nenber's participation in the association shall be deternined annu-
ally on the basis of such net direct premuns witten during the preced-
ing calendar vyear as disclosed in the annual statenents and other
reports filed by the nmenber with the superintendent.

(b) No nenber shall be obligated in any year to reinburse the associ-
ation on account of its proportionate share in the deficit from oper-
ations of the association in that year in excess of one percent of its
surplus to policyholders. The aggregate anmpbunt not so reinbursed shal
be reall ocated anong the renmnining nenbers in accordance with the nethod
of determning participation prescribed in this section, after excluding
fromthe conputation the total net direct premuns of all nenbers not
sharing in such excess deficit. In the event that the deficit from oper-
ations allocated to all nenbers in any calendar year shall exceed one
percent of their respective surplus to policyholders, the amunt of such
deficit shall be allocated to each nenber in accordance with the nethod
of deternmining participation prescribed in this section

(c) Annually, on a date set by the superintendent, the association
shall estimate its deficit fromoperations, and after application of the
funds provided for in subsection (d) of this section, calculate a
factor, not to exceed one percent, by relating such deficit to net
direct premuns witten for the latest calendar vyear, subject to the
approval of the superintendent. Such factor nay be reflected in the
deternmination of rates filed by the principal rating organization in
this state and by nenbers of the association for fire, extended cover-
age, broad form coverage pursuant to subsection (g) of section five
thousand four hundred fifty-one of this article and honeowners policies.
Notwi t hstanding the provisions of section five thousand four hundred
fifty-three of this article to the contrary, any part of such deficit
which exceeds one percent as so calculated, shall be defrayed by an
increase in rates for the respective occupancy classes, based upon the
association's related |oss and expense experience together with other
information the superintendent requires, in accordance wth filings
approved by the superintendent. FEach nenber's share of the estimted
deficit shall be collected by the association in accordance wth the
pl an of operation.
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(d) In accordance with reqgqulations of the superintendent, the deficit
fromthe operations of the association shall be <credited wth incone
earned fromthe New York property/casualty insurance security fund. The
credit shall be an anmpbunt determined by the superintendent, which in no
year shall exceed incone earned or the sumof fifteen mllion dollars
whi chever is less. The credit shall be estinated annually by the super-
intendent on a date set by the superintendent, and such estinated anpunt
shall be credited to the association and transferred fromthe inconme as
earned during the year by the New York property/casualty insurance secu-
rity fund. Any difference between the estinmated anbunt of incone and the
actual anmpunt of incone for the vear shall be taken into account in
conputing the estimate for the next period. Notwi thstanding the forego-
ing provisions of this section or any other lawto the contrary, if the
assets of the association exceed its liabilities on the thirtieth day of
Novenber in any vyear commencing on or after April first, nineteen
hundred eighty-two in accordance with regulations of the superintendent,
the association shall pay to the New York property/casualty insurance
security fund an anmpunt equal to any ampunts paid fromsuch fund to the
association in accordance with the provisions of article seventy-six of
this chapter and this section which have not been repaid prior to such
thirtieth day of Novenber, together with any investnment incone attribut-
able thereto, as determined by the superintendent, up to the anpbunt of
such excess. Any such paynent shall be made no later than February first
of the follow ng vear.

(e) Menbers shall not be relieved of their obligation to reinburse the
association for their share of the deficit resulting fromthe operations
of the association prior to August first, nineteen hundred seventy-nine.

(f) (1) Any nenber that voluntarily wites, as of expiration date, a
policy or coverage currently witten through the association., shal
receive credit against its participation in association witings. Such
credit shall be to the extent of twice the net direct premum on an
annual basis, of such policy or coverage voluntarily witten and shal
apply for one year.

(2) Subject to approval by the superintendent, the association shal
develop and inplenent an incentive plan for nmenbers which voluntarily
wite policies that include w ndstorm coverage in coastal areas. Such
plan shall also include incentives for nenbers to voluntarily wite
wraparound policies, as defined by the association, in coastal areas,
when such waparound policies include coverage for w ndstormon a
replacenent cost basis in excess of the wi ndstorm coverage contained in
an_association policy issued to the same policyholder. The purpose of
these incentives shall be to encourage the wwiting of voluntary insur-
ance policies in coastal areas by reducing the participation in the
witings of the association of those nenber conpanies which voluntarily
wite policies that include wi ndstorm coverage in such areas. For the
purposes of this section, coastal areas include: areas within one mle
of a saltwater ocean. sound., inlet or bay on lLong Island's south shore
or along the shore of Brooklyn, Queens, Staten Island and Long Island's
forks; areas within tw thousand five hundred feet of a saltwater ocean,
sound, inlet or bay on Long Island's north shore, the Bronx or Wstches-
ter.

(3) The association shall offer a policy formwhich may be used only
in conjunction with voluntary market waparound policies that provide
wi ndstorm coverage in excess of anpunts insured by the association. The
policy form which may include broad form coverage, shall provide

replacenent cost coverage for dwellings and personal property for repair
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or replacenent without deduction for depreciation on terns and condi -
tions generally consistent with policies customarily in use in the
voluntary market as nodified to make the association policy conpatible
with voluntary market wr aparound policies. Coverage offered by the asso-
ciation under such policy shall not exceed six hundred thousand dollars
for dwelling coverage and two hundred fifty thousand dollars for
personal property, and shall be available to cover one to four famly
owner -occupi ed dwellings, apartnment units or condominium units. The
association may require applicants to provide evidence of the purchase
of flood insurance as a condition of eligibility for coverage under this
policy. The association shall file the formfor approval with the super-
i nt endent .

8 5455. Appeals. Any applicant to the association and any person
insured pursuant to this article, or their representatives., or any
affected insurer, may appeal to the superintendent wthin thirty days
after any ruling, action or decision by or on behalf of the association,
with respect to those itens the plan of operation defines as appeal able
natters.

8 5456. Availability of reports; inmmunity. (a) Reports of inspection
performed by or on behalf of the association shall be available to
nenbers of the association, applicants and the superintendent.

(b) No liability or cause of action shall exist against the associ-
ation or its agents or enployees., an insurer or the superintendent or
his or her authorized representatives for any statenents nmade in good
faith by themin any reports or comrunications concerning risks insured
or to be insured by the association or at any related administrative
heari ngs.

8 5457. Annual statenent. (a) The association shall annually file a
statenent in the office of the superintendent on or before the first day
of March. Such statement shall be in a form approved by and contain
information required by the superintendent with respect to its trans-
actions, condition, operations and affairs during the preceding year.

(b) The superintendent may at any tine require the association to
furnish additional information which he considers to be material in
evaluating the scope, operation and experience of the association.

8 5458. Exaninations. The superintendent nay. in accordance with arti-
cle three of this chapter. make an exam nation into the affairs of the
associ ati on whenever he or she deens it expedient. The expenses of every
such exam nation shall be borne and paid by the association

5459. Reinbursenent fund. (a) The superintendent shall assess each
nenber of the association an amount sufficient to provide reinbursenent
paynments, pursuant to the provisions of section 1223(a)(1) of the feder-
al  Urban Property Protection and Reinsurance Act of 1968, to the agency
of the federal governnent administering the act in an aggregate anount
not to exceed five per centum of the aggregate property insurance preni -
uns earned in the state during the preceding calendar year on those
lines of insurance reinsured under such act during the cal endar year.

b) The total anmpunt of any assessnment on each such nenber shall be in
the proportion that the premiuns earned during the preceding calendar
yvear by each such nenber in this state bear to the aggregate prem uns

earned in this state during the preceding calendar year on those lines
of insurance reinsured under the federal act during the current year by
all nenbers of the association. Assessnents shall be collectible from
all nenbers on and after the forty-fifth day following receipt of a

claimfromthe federal agency.
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(c) The superintendent shall receive all assessnents payable on
account of the claimof the federal agency and nake all disbursenents in
carrying out this section fromthe riot reinsurance revolving fund which
is continued. Notwithstanding any other law, rule or regulation requir-
ing that noney received for or on behalf of the state shall be paid into
the state treasury. the superintendent shall deposit the assessnents in
a separate bank account or accounts in a trust conpany or bank having
trust powers wthin the state. Al deposits shall be secured by obli-
gations of the United States or this state and all banks and trust
conpanies are authorized to give the sane. The nonies of the fund nay.
at the discretion of the superintendent, be invested in obligations of
or guaranteed by this state or the United States. Any incone or earnings
derived fromsuch investnents shall be deposited in the fund.

(d) The nonies in the fund shall be paid on the order of the super-
intendent solely for reinbursenent paynments as provided in subsection
(a) of this section after any investigation the superintendent deens
appropriate to verify the correctness of the claim Any balance remin-
ing shall be retained by the superintendent in the fund and used only
for the purpose of neeting future clains of the federal agency.

(e) The superintendent may at any tinme require any nenber to furnish
information he or she deens necessary to determne if the nenber has
conplied with the provisions of this section.

(f) The conmptroller shall have the power and authority to audit the
accruals, the receipts, the paynents and the expenditure of all nonies
of the fund

8 5460. Additional powers of the association. (a) As used in this
article:

(1) "Commercial risk insurance", "public entity insurance" and
"professional liability insurance" have the neanings ascribed to them by
section one hundred seven of this chapter, except that nptor vehicle
insurance and nedical malpractice liability insurance are excluded from
such neanings for purposes of this article;

(2) "Market" neans a line, subline or classification (other than a
classification delineated by geographic |ocation) of property/casualty
i nsurance not subject to subsection (b) of section two thousand three
hundred five, section tw thousand three hundred twenty-eight or section
three thousand four hundred twenty-five of this chapter. Provided,
however, a "market" shall also include honeowners insurance as defined
in subsection (f) of section five thousand four hundred fifty of this
article. A "market" shall also include nandatory mninmum surety bonds
required pursuant to section two hundred fifty-eight-b of the agricul-
ture and nmarkets | aw.

(b) The association shall begin., or resune after any suspension, its
insurance underwiting operations for any nmarket only after the super-
intendent has determined after a hearing on a record that it is neces-
sary, due to unavailability of neaningful coverage in a particular
voluntary market, to activate the association to wite coverage for such
market. In making a deternmination of necessity pursuant to this
subsection, the superintendent nmay consider such factors as: the extent
and nature of conpetition; size and significance of the coverage; avail -
ability of adequate linmits of coverage; efficacy of any market assist-
ance program adninistered by the superintendent including but not limt-
ed to actual placenent of coverage through a voluntary narket assistance
programat the tinme such deternmnation is to be nmade; reinsurance avail -
ability; extent of consuner conplaints to the departnent of financial
services; extent of denials and restrictions of coverage; volune of
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cancellations and nonrenewals:; or changing conditions in the econonic,
judicial and social environnent. |f, after activating the association in
regard to a particular market, the superintendent determ nes that ready
availability of nmeaningful coverage in such voluntary market has been
restored, the association shall thereupon suspend its underwiting in
regard to such market. The superintendent shall, no later than Cctober
first, nineteen hundred eighty-six, activate the association to wite
particular narkets in regard to public entities, unless the superinten-
dent determines that activation is unnecessary because public entities
are able to secure neaningful coverage in voluntary markets, including
through any narket assistance program adninistered by the superinten-
dent .

(c) The directors of the association, after consultation with the
superintendent, shall forthwith prepare a plan of operation, subject to
approval by the superintendent who shall act expeditiously thereon, and
the directors shall take all other necessary steps on and after the
effective date of this section to prepare for pronpt inplenentation of
the association's powers in the event that any narket is activated by
the superintendent pursuant to subsection (b) of this section. The
directors of the association nmay., on their own initiative or at the
request of the superintendent, anend the plan subject to approval by the
superintendent. The superintendent may direct that the plan of opera-
tion, or anendnents to such plan., shall include specified limts of
coverage for particular narkets activated.

(d) Upon activation by the superintendent of any market pursuant to
subsection (b) of this section, all insurers (excluding assessnent coop-
erative fire insurers) authorized to wite and engaged in witing on a
direct basis within this state comercial risk, public entity or profes-
sional liability insurance., including comercial nmultiple peril poli-
cies, shall participate as nenbers in the association. Every such insur-
er shall be and remain a nenber of the association as a condition of its
authority to continue to transact such insurance in this state. In addi-
tion to the credit provided pursuant to subsection (f) of section five
thousand four hundred fifty-four of this article, the superintendent nmay
by requlation provide for additional <credits to such insurers that
voluntarily provide a market for those risks that the superintendent
deternmnes to be extrenely difficult to place in the voluntary narket.

(e) The association shall with respect to any market activated by the
superintendent pursuant to subsection (b) of this section issue policies
in accordance with the association's plan of operation, and shall ngin-
tain separate accounts and records for prem uns, |osses, expenses and
investnment incone attributable to such insurance. Assessnents of insur-
ers for expenses and any |losses of the association in connection with
such insurance shall be based on an insurer's net direct premuns
attributable to the types of insurance specified in subsection (a) of
this section. Rates shall be based upon | oss and expense experience of
the risks insured by the association pursuant to this section and shal
be on an actuarially sound basis, calculated to be self-supporting at
the lowest possible rates consistent with the nmaintenance of solvency of
the association and of reasonable reserves, surplus and expenses,
including comm ssions. The provisions of subsection (d) of section five
thousand four hundred fifty-four of this article shall not apply to
insurance witten pursuant to this section.

(f) The superintendent may also activate the association for purposes
of providing excess or unbrella coverages in connection with a narket.
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Hazards that the superintendent determines are uninsurable shall be
excluded from coverages which the association is required to furnish.

8 2. Paragraph 3 of subsection (d) of section 7603 of the insurance
law is amended to read as foll ows:

(3) The superintendent is authorized to use the inconme earned on the
nmoneys of the fund to offset the deficit of the New York property insur-
ance underwiting association in accordance wth subsection (d) of
section five thousand four hundred five of this chapter and subsection
(d) of section five thousand four hundred fifty-four of this chapter,
provi ded that any income earned on the noneys of the fund which in any
one year exceeds fifteen mllion dollars or which the superintendent has
not wutilized for the purposes of such subsection shall be credited to
the corpus of the fund until the superintendent determines that its net
value is two hundred forty mllion dollars, and thereafter shall be
credited, upon certification by the superintendent to the commi ssioner
to the general fund of the state treasury.

8 3. This act shall take effect inmediately.




