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STATE OF NEW YORK

9173--A

| N ASSEMBLY

February 7, 2022

Introduced by M of A CUSICK, WOERNER, BUTTENSCHON, M:DONALD, CYMBROW
| TZ, GRIFFIN, ABBATE, THI ELE, WALLACE, EICHENSTEIN -- read once and
referred to the Conmittee on Codes -- conmittee discharged, bil
anmended, ordered reprinted as anended and reconmitted to said conmt-
tee

AN ACT to amend the crimnal procedure law and the famly court act, in
relation to the prosecution of certain juveniles charged with certain
felony crinmes and the handling of such cases

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 722.23 of the crimnal procedure law, as added by
section 1-a of part WA of chapter 59 of the |aws of 2017, is anmended to
read as foll ows:

§ 722.23 Renoval of adol escent offenders to family court.

1. (a) Following the arraignnent of a defendant charged with a crine
comm tted when he or she was sixteen[+] or [ecesmercihg—OCstober—Fi+st—
two—thousand—nineteen~| seventeen years of age, other than any class A
felony except for those defined in article two hundred twenty of the
penal law, a violent felony defined in section 70.02 of the penal |aw or

a felony Ilisted in paragraph one or two of subdivision forty-two of
section 1.20 of this chapter, a felony in violation of article two
hundred sixty-five of the penal |aw, or an offense set forth in the

vehicle and traffic law, the court shall order the renoval of the action
to the famly court in accordance with the applicable provisions of
article seven hundred twenty-five of this title unless, within thirty
cal endar days of such arraignnent, the district attorney nakes a notion
to prevent renpval of the action pursuant to this subdivision. If the
defendant fails to report to the probation departnment as directed, the

thirty day time period shall be tolled until such tine as he or she
reports to the probation departnent.
(b) A notion to prevent rempval of an action in youth part shall be

made in witing and upon pronpt notice to the defendant. The notion
shall contain allegations of sworn fact based upon personal know edge of
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the affiant, and shall indicate if the district attorney is requesting a
hearing. The notion shall be noticed to be heard pronptly.

(c) The defendant shall be given an opportunity to reply. The defend-
ant shall be granted any reasonable request for a delay. Either party
may request a hearing on the facts alleged in the notion to prevent
renoval of the action. The hearing shall be held expeditiously.

(d) The court shall deny the notion to prevent renoval of the action
in youth part unless the court nmakes a deternination upon such notion by
the district attorney that extraordinary circunstances exist that should
prevent the transfer of the action to famly court.

(e) The court shall nmake a determination in witing or on the record
within five days of the conclusion of the hearing or subm ssion by the

defense, whichever is later. Such deternination shall include findings
of fact and to the extent practicable conclusions of |aw
(f) For the purposes of this section, there shall be a presunption

against custody and case planning services shall be nade available to
t he def endant.

(g) Notwi thstanding any other provision of law, section 308.1 of the
family court act shall apply to all actions transferred pursuant to this
section provided, however, such cases shall not be considered renovals
subj ect to subdivision thirteen of such section 308. 1.

(h) Nothing in this subdivision shall preclude, and a court nmay order,
the renmoval of an action to famly court where all parties agree or
pursuant to this chapter

2. (a) Upon the arraignnent of a defendant charged with a crine
comm tted when he or she was sixteen or[ —eorrerectnrg—Ost-ober—+st—twe
thousanrd—nineteen~|] seventeen years of age on a class A felony, other
than those defined in article [228] two hundred twenty of the penal |aw,
[e] a violent felony defined in section 70.02 of the penal law, or a
felony in violation of article two hundred sixty-five of the penal |aw
the court shall schedul e an appearance no later than six cal endar days
from such arraignnent for the purpose of review ng the accusatory
i nstrunent pursuant to this subdivision. The court shall notify the
district attorney and defendant regarding the purpose of such appear-
ance.

(b) Upon such appearance, the court shall review the accusatory
instrunent and any other relevant facts for the purpose of [s#ekirg—a
determination] determning whether to renove the action to the fanily
court pursuant to paragraph (c) of this subdivision. Both parties may be
heard and subnit information relevant to the determ nation.

(c) -

; ] Q her
than any class A felony except for those defined in article two hundred

twenty of the penal law, a violent felony defined in section 70.02 of
the penal law, a felony listed in paragraph one or two of subdivision
forty-two of section 1.20 of this chapter, a felony in violation of
article two hundred sixty-five of the penal law, or an offense set forth
in the vehicle and traffic law, the court may, but shall not be required
to, order renoval after considering the criteria specified in subdivi-
sion two of section 722.22 of this article; provided, however, that the
court shall not order renmoval if the district attorney proved by a
preponderance of the evidence one or nore of the following as set forth
in the accusatory instrunent:

(i) the defendant caused or actively participated in a crinme that
caused significant physical injury to a person other than a partici pant
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in the offense or a crine in accordance w¢th accessorial conduct as
defined in section 20.00 of the penal law or actively participated in a
crine through accessorial conduct as defined in section 20.00 of the

penal |aw, or

(ii) the defendant [édisplayed] possessed a firearm shotgun, rifle or
deadly weapon as defined in the penal |aw [ip—therance—of—such

offense] or possessed what appeared to be a firearm shotgun, rifle or
deadly weapon as defined in the penal law, or actively participated in a
crine where a co-defendant possessed a firearm shotgun, rifle or deadly
weapon as defined in the penal law or where a co-defendant possessed
what appears to be a firearm shotgun, rifle or deadly weapon as defined
in the penal |aw, or

(iii) the defendant wunlawfully engaged in sexual intercourse, ora
sexual conduct, anal sexual conduct or sexual contact as defined in
section 130.00 of the penal |aw.

(d) Wiere the court nakes a determnation that the action shall not
proceed in accordance w th subdivision one of this section, such deter-

mnation shall be made in witing or on the record and shall include
findings of fact and to the extent practicable conclusions of |aw
(e) Nothing in this subdivision shall preclude, and the court my

order, the renoval of an action to famly court where all parties agree
or pursuant to this chapter.

3. Notwi thstanding the provisions of any other law, if at any time one
or nmore charges in the accusatory instrunment are reduced, such that the
el ements of the highest remaining charge woul d be renovabl e pursuant to
subdi vi sions one or two of this section, then the court, sua sponte or
in response to a nmotion pursuant to subdivisions one or two of this
section by the defendant, shall pronptly notify the parties and direct
that the matter proceed in accordance wth subdivision one of this
section, provided, however, that in such instance, the district attorney
must file any notion to prevent renoval within thirty days of effecting
or receiving notice of such reduction.

4. A defendant nay waive review of the accusatory instrunent by the
court and the opportunity for rempoval in accordance with this section
provided that such waiver is nmade by the defendant know ngly, voluntar-
ily and in open court, in the presence of and with the approval of his
or her counsel and the court. An earlier waiver shall not constitute a
wai ver of review and the opportunity for renpval under this section.

8§ 2. Subdivision 5 of section 722.21 of the crimnal procedure |aw, as
added by section 1-a of part WWVof chapter 59 of the |aws of 2017, is
anended to read as foll ows:

5. Notwi thstandi ng subdi visions two and three of this section, at the
request of the district attorney, the court shall order renoval of an
action against an adol escent of fender charged with an offense listed in
paragraph (a) of subdivision two of section 722.23 of this article, to
the famly court pursuant to the provisions of article seven hundred
twenty-five of this title and upon consideration of the criteria speci-
fied in subdivision two of section 722.22 of this article, it is deter-
mned that to do so would be in the interests of justice. Were, howev-
er, the felony conplaint charges the adol escent offender with nmurder in
the second degree as defined in section 125.25 of the penal law, rape in
the first degree as defined in subdivision one of section 130.35 of the
penal law, crimnal sexual act in the first degree as defined in subdi-
vi sion one of section 130.50 of the penal law, or an arnmed felony as
defined in paragraph (a) of subdivision forty-one of section 1.20 of
this chapter, a determ nation that such action be renmoved to the fanily
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court shall, in addition, be based upon a finding of one or nore of the
following factors: (i) mitigating circunstances that bear directly upon
the manner in which the crime was conmitted; or (ii) where the defendant
was not the sole participant in the crime, the defendant's participation
was relatively mnor although not so mnor as to constitute a defense to
the prosecution; or (iii) possible deficiencies in proof of the crine.
In determ ning whether an action be renoved to the famly court, the
court may also consider the factors provided for in subdivision two of
section 722.22 of this article.

8 3. Paragraphs (h) and (i) of subdivision 2 of section 722.22 of the
crimnal procedure law, as added by section 1-a of part WWVof chapter
59 of the laws of 2017, are anended to read as foll ows:

(h) where the <court deenms it appropriate, the attitude of the
conplainant or victimwth respect to the notion; [and]

(i) any other pending charges against the individual;

(jJ) whether the individual was an active participant in the crine or
whet her the individual is |liable through accessorial conduct as defined
in section 20.00 of the penal |aw

(k) any other relevant fact indicating that a judgment of conviction
in the crimnal court would serve no useful purpose; and

(1) any other factor the court deens relevant to its deternination.

8 4. Section 381.1 of the fam |y court act, as added by chapter 920 of
the laws of 1982, is amended to read as foll ows:

§ 381.1. Transfer of records and information to institutions and agen-
cies. 1. Wienever a person is placed with an institution suitable for
pl acement of a person adjudicated a juvenile delinquent maintained by
the state or any subdivision thereof or to an authorized agency includ-
ing the division for youth, the famly court placing such person shal
forthwith transmt a copy of the orders of the famly court pursuant to
sections 352.1 and 352.2 and of the probation report and all other rele-
vant evaluative records in the possession of the famly court and
probation departnent related to such person, including but not Ilinited
to any diagnostic, educational, nedical, psychol ogical and psychiatric
records with respect to such person to such institution or agency,
not wi t hst andi ng any contrary provision of |aw

2. For any defendant appearing before the youth part of the superior
court, the fanmily court shall, upon request of the youth part judge,
forward a copy of all previous famly court records created under this
article relating to such defendant in order to assist the youth part's
determination as to whether to renove a case to famly court, including,
notwi thstanding any contrary provision of |aw, whether the case was
seal ed pursuant to subdivision one of section 375.1 of this article
based on a disposition defined in paragraph (a), (b), (¢), (d), (f),
(g). (h), or (i) of subdivision two of section 375.1 of this article.
Such records shall include any records created by probation services in
accordance with section 308.1 of this article. The chief admnistrator
of the unified court systemshall create an electronic sharing nechani sm
to ensure secure, tinely, and efficient access between the famly court
and youth part, as well as to the prosecutor on the youth part case, and
the def ense.

3. \Wenever a person subject to this act has been arrested, the famly
court shall pronptly make any and all previous famly court records
created under this article related to that person available to the
probation services for the purpose of determ ning whether the person is
eligible for adjustnent services, including, notw thstanding any contra-
ry provision of |law, whether the case was seal ed pursuant to subdivision
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one of section 375.1 of this article based on a disposition defined in
paragraph (a), (b)., (c), (d), (f), (g)., (h), or (i) of subdivision two
of section 375.1 of this article. An electronic sharing nechani sm shal
be created between the famly court and probation services to ensure
secure, tinely, and efficient access to such records.

8 5. Section 381.3 of the fam |y court act, as added by chapter 920 of
the laws of 1982, paragraph (b) of subdivision 2 as anended by chapter
926 of the laws of 1982, is anended to read as foll ows:

8§ 381.3. Use of police records. 1. Al police records relating to the
arrest and disposition of any person under this article shall be kept in
files separate and apart fromthe arrests of adults and shall be wth-
held from public inspection. For purposes of this section, "public
inspection" shall not nean a presentnent agency in famly court, a |aw
enforcenent agency responsible for the subject crimnal investigation
probation services, or any agency designated in subdivision two of
section 720.35 of the crinminal procedure act.

2. Notwi thstandi ng the provisions of subdivision one, the famly court
in the county in which the petition was adjudi cated nmay, upon notion and
for good cause shown, order [sueh] any and all previous famly court
records open:

(a) to the respondent or his parent or person responsible for his
care; or

(b) if the respondent is subsequently convicted of a crine, to a judge
of the court in which he was convicted, unless such record has been
seal ed pursuant to section 375.1 of this article, except for a disposi-
tion defined in paragraph (a). (b), (c), (d)., (f), (g). (h), or (i) of
subdi vision two of section 375.1 of this article.

3. An order issued under subdivision two of this section nust be in
writing.

8 6. Section 302.2 of the fam |y court act, as added by chapter 920 of
the laws of 1982, is anmended to read as foll ows:

§ 302.2. Statute of limtations. 1. A juvenile delinquency proceeding
charging the respondent with a crine allegedly conmtted when such
respondent was under the age of sixteen nust be commenced within the
period of limtation prescribed in section 30.10 of the crimnal proce-
dure law or, unless the alleged act is a designated felony as defined in
subdi vision eight of section 301.2 of this part, comenced before the
respondent's ei ghteenth birthday, whichever occurs earlier. Wen the
alleged act constitutes a designated felony as defined in subdivision
ei ght of section 301.2 of this part such proceeding nust be comenced
within [sueh] the period of |imtation prescribed in section 30.10 of
the crimnal procedure |aw or before the respondent's twentieth birth-
day, whichever occurs earlier.

2. A juvenile delingquency proceeding charging the respondent with a
crinme allegedly committed when such respondent was age Sixteen years or
older nmust be commenced within the period of limtation prescribed in
section 30.10 of the crimnal procedure law or, unless the alleged act
is a designated felony as defined in subdivision eight of section 301.2
of this part, conmenced before the respondent's twentieth birthday,
whi chever occurs earlier. Wien the alleged act constitutes a designhated
felony as defined in subdivision eight of section 301.2 of this part,
such proceeding nust be comenced wthin the period of limtation
prescribed in section 30.10 of the crinmnal procedure |aw or before the
respondent's twenty-second birthday. whi chever occurs earlier

§ 7. This act shall take effect immediately.




