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STATE OF NEW YORK

8597

| N ASSEMBLY

January 10, 2022

Introduced by M of A FAHY -- read once and referred to the Conmttee
on Environnental Conservation

AN ACT to anend the environnental conservation law, in relation to
enacting the <carbon dioxide renoval |eadership act; and to repeal
certain provisions of the tax lawrelating to taxes on carbon dioxide
em ssi ons

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and nay be cited as the "Carbon
Di oxi de Renoval Leadership Act". This act directs New York state to
procure carbon dioxide renoval services in order to achieve statew de
net zero greenhouse gas enissions pursuant to legally enforceable linmts
set forth in paragraph b of subdivision four of section 75-0109 of the
environnmental conservation |aw. The use of such nmechanism creates a
target for carbon dioxide renmoval by the year two thousand fifty equal
to fifteen percent of statew de greenhouse gas emnissions estimated as a
percentage of emissions in the year nineteen hundred ninety, and shal
be inplenented in lieu of any alternative conpliance nmechanism that
woul d pernit greenhouse gas enissions offset projects. The procurenent

of carbon di oxi de renoval services shall not result in disadvantaged
communities having to bear a disproportionate burden of environnental
i npacts, and shall incorporate preferential consideration for projects

that result in quantifiable econonic and social benefits for such commu-
nities.

8 2. The environnmental conservation [aw is amended by addi ng a new
article 76 to read as foll ows:

ARTICLE 76
CARBON DI OXI DE REMOVAL

Section 76-0101. Definitions.
76-0103. New York state carbon dioxide renpval reverse auction.
76-0105. Carbon dioxide renpval neasurenent, reporting and
verification.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
LBD14092-01-1
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76-0107. Bid preferences.
76-0109. On-going bidder responsibilities.
76-0111. Reverse auction funding.
76-0113. Carbon dioxide renpval and equity survey.
76-0115. Authority and conpliance.
76-0117. Severability.

8 76-0101. Definitions.

For the purposes of this article, the following terns shall have the
foll owi ng neani ngs:

1. "Annual price per ton" nmeans the maxinmumprice per netric ton of
CDR which the state will pay per bid in a given year.

2. "Annual renpval target"” neans the mnimumtotal volune of carbon
dioxide renoval ., expressed in netric tons of carbon dioxide equivalent,
for which the departnment will solicit bids in a given year. such anpunt
to be increased by the portion of the annual renpval target not nmet in
the prior year.

3. "Bid" neans a bid fulfilling the requirenents of section 76-0105 of
this article.
4, "Bid price" neans the total price the bidder is willing to be paid

in a given bid for providing carbon di oxide renoval.

5. "Bidder" neans a person or entities qualified to subnmt a bid
pursuant to the requirenents set forth in section 76-0109 of this arti-
cle.

6. "Carbon dioxide equivalent" or "CO?2e" neans the anmpunt of carbon
dioxide by mass that would produce the sanme gl obal warning inpact as a
given mass of another greenhouse gas over an integrated twenty-five-year
tine frane after em ssion

7. "Carbon dioxide renpval" or "CDR' neans renoving carbon dioxide
from the atnpbsphere, on a net basis to CDR process enissions, and
durably storing it in geological., terrestrial. or ocean reservoirs, or
in long-lived products.

8. "CDR process" neans the physical process by which carbon dioxide is
renoved fromthe atnosphere and durably sequestered or stored.

9. "CDR project" neans the specific project which will be delivering
the CDR outlined in a given bid.

10. "Carbon renpval fee" neans a fee levied by the state against a
hard-t o-abate enm ssions source for the purpose of funding this act.

11. "Departnent" neans the departnent of environnental conservation.

12. "Di sadvantaged conmunities" nmeans communities that bear burdens of
negative public health effects, environnental pollution, inpacts of
climate change, and possess certain socioeconomc criteria, or conprise
hi gh concentrations of |ow and noderate-incone househol ds.

13. "Durability" or "durable" neans the secure sequestration of CQRe
in the geosphere, in the ocean, in long-lived products, or otherw se
neasured as a unit of tine.

14. "Greenhouse gas" neans carbon dioxide, nethane. nitrous oxide,
hydr of | uor ocarbons, perfl uorocarbons, sulfur hexafluoride, and any other
substance emtted into the air that may be reasonably anticipated to
cause or contribute to anthropogenic clinate change.

15. "Life-cycle analysis" or "LCA" neans a conplete, end-to-end analy-
sis of the greenhouse gas enissions resulting froma CDR process,
including, but not linmted to, nmanufacturing., transportation, wutiliza-
tion, sequestration and other processes occurring prior to, during, or
after, the CDR process which are required to achi eve CDR

16. "Measurenent, reporting and verification" or "MRV' neans the veri-
fied nmeasurenent and reporting of CDR using an objective, peer-reviewed
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and scientifically supported accounting nethodology and taking into
account regionally appropriate sanpling and data collection nethods to

quantify enmissions and renpvals associated wth the CDR process and
durability of renpval instead of solely nodel -based or statistical neth-
ods.

17. "Megaton" or "M" neans one mllion netric tons.

18. "M ninum bid" neans the m ninum volune of CDR for which a bidder
may submt a bid.

19. "Reverse auction"” neans a bidding process in which qualified
bi dders submit bids for CDR to renpve and durably store a specified
quantity of CQ2e in exchange for paynent by the state.

20. "Social cost" neans a neasure, in dollars, of the |ong-term damage
done by a ton of COPe enissions in a given year

21. "Ton" neans netric ton, or tonne (one thousand Kil ograns).

22. "Total annual bid" neans the total volunme of CDR for which bids
were submitted in a given year.

8 76-0103. New York state carbon dioxide renoval reverse auction.

1. Pursuant to paragraph a of subdivision four of section 75-0109 of
this chapter, beginning in the vyear tw thousand twenty-five, the
departnent shall annually conduct a reverse auction for the purchase of
CDR The departnent shall initiate the reverse auction on April first
and close the reverse auction on June thirtieth of each year the reverse
auction is held.

2. Al verified CDR purchased by the departnent through the reverse
auction shall be considered a greenhouse gas emission offset as defined
in article seventy-five of this chapter.

3. The departnent shall conduct the reverse auction subject to the
following requirenents:

a. The departnment shall accept qualifying bids up to the maxi num aver -
age price per ton of CDRto neet the annual renoval target;

b. The mninumbid for eighty percent of the annual renpbval target
shall be no less than 0.01M, or ten thousand tons of CDR

c. The mnimum bid for twenty percent of the annual renoval target
shall be no less than 0.001M ., or one thousand tons of CDR

d. Bids shall include a termfor delivery that nay not exceed ten
years; and

e. The departnent shall not accept bids causing the total annual bid
to exceed the maxi num average price per ton pursuant to subdivision
three of this section.

4. The maxinum average price per ton of CDR shall be three hundred
fifty dollars in the year two thousand twenty-five, and shall decrease
by five percent each year subsequently as adjusted for inflation.

5, At least sixty days prior to opening each reverse auction, the
departnent shall establish the annual renoval target. Such annual
renoval target shall be set to achieve the greenhouse gas em ssion
of fset objectives pursuant to paragraph b of subdivision four of section
75-0109 of this chapter and shall be no less than 0.1M in tw thousand
twenty-five. The departnent shall increase the annual renoval target by
at least the follow ng anbunts annual ly:

a. One hundred percent per yvear fromthe year two thousand twenty-six
through two thousand twenty-nine;

b. Twenty-five percent per yvear from the vyear two thousand thirty
through two thousand thirty-nine;

c. Twenty percent per vear fromthe year two thousand forty through
two thousand forty-four;
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d. Ten percent per year fromthe year two thousand forty-five through
two thousand forty-nine; and

e. Three percent in the year two thousand fifty.

6. The departnent shall accept qualifying bids sufficient to neet the
annual renpval target. based on the criteria outlined in section 76-0107
of this article. |If the total annual bid is less than the annual renoval
target, the departnent shall increase the annual renoval target in the
subsequent year by the difference between the annual renoval target and
the total annual bid.

7. The departnent shall publicly announce the winning bids; publicly
release the winning bidders' proposals and scorecards and contract with
the winning bidders no later than Septenber thirtieth of each year.

8. The departnent shall recommend any necessary revision to subdivi-
sions three and four of this section based on current and antici pated
CDR narket conditions in advance of each funding reauthorization stipu-
|lated by section 76-0111 of this article.

76-0105. Carbon dioxide renpval neasurenent, reporting and verifica-

tion.

1. Each bid subnmitted to the departnent nust contain the follow ng
information:

a. legal nane, address, contact information and history of prior
participation in the CDR reverse auction, or other public or private-
mar ket procurenent prograns, for each entity or person subnitting a bid;

b. The total volunme of CDR to be achieved pursuant to the bid;

c. The length of time the bidder will require to deliver the proposed
CDR project;

d. A description of the CDR process and the CDR project;

e. LCA of each CDR process required to achieve the proposed CDR
proj ect ;

f. Land area and water volune enployed for CDR project;

g. Description, quantified where possible, of the followi ng externali -
ties and/or co-benefits resulting fromthe CDR project:

i ecosystem and ecol ogical harns and co-benefits, including inpacts
on the surrounding soil health, biodiversity, and water and air quality:;

(ii) job creation and industrial devel opnent benefits, particularly in
di sadvant aged comunities; and

(iii) equity and environnmental justice inpacts;

h. Description of the MRV the bidder will enploy for the CDR project.
froman independent third-party deened acceptable by the departnent that
verifies all requirenents of this section;

i. legally binding attestation by each bidder that the information
provided is accurate and that all requirenents of this section are net;
and

j. Any additional information the departnment reasonably requests to
assess the bid.

2. The LCA nust denpnstrate, and the MRV nust verify, that the carbon
dioxide wll be renoved fromthe atnosphere and securely and durably
stored for at least one hundred years fromthe date of CDR However,
such CDR may not be used in the extraction or recovery of oil or gas.

3. The CDR for which the bid is submtted nmust commence and be
conpleted as soon as reasonably comercially possible, but conpleted no
later than ten years fromthe effective date of the contract between the
departnment and bidder. The departnent may use its discretion to deter-
m ne paynent schedule for the CDR and how much, if any., paynent is to
be remitted in advance, and how much on delivery.
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4. The CDR project for which the bid is subntted nust be unique to
this transaction and additional to any prior or otherwise existing or
pl anned CDR, and may not be used as part of any other private or public
transaction for carbon renoval

5. Methods of CDR nmamy include, but are not linted to:

a. Terrestrial mneralization or enhanced rock weathering;

b. Terrestrial biomss carbon renpval and storage such as biochar
bio-0il or bio-energy with carbon capture and sequestration

c. Hydrological or marine-based CDR including electro-chem cal carbon

capture, alkalinity enhancenent, marine pernmaculture, deep-ocean seques-
tration of biomass, and coastal enhanced weat hering;

d. Construction nmterials and products, the production of which
directly contribute to the sequestration of carbon dioxide or other
gr eenhouse gases, including nass tinber; or

e. Direct air carbon capture with durable geologic sequestration, or
utilization in the built environnent including concrete, long-lived
pl astics, carbon fiber, or other durable goods.

8§ 76-0107. Bid preferences.

The departnment shall create a scorecard to evaluate the bids received
based on the follow ng factors:

1. Price per ton;

2. CDR project occurs within state or waters within fifty nautical
mles of the state;

3. Scale potential of the CDR process in the state, and generally;

4., Delivery termfor the proposed CDR project:;

5. CDR project is perfornmed by a bidder that is incorporated, based
in, and has state tax liability in the state;

6. Durability of CDR in excess of one hundred vyears;

7. Conservation efficiency in use of water, land., and ener gy
resour ces;

8. CDR project offers significant ecological or ecosystem benefits,
and does not create significant harns;

9. CDR project benefits one or nore disadvantaged comunities as
defined in section 75-0101 of this chapter;

10. CDR project generates enploynent within the state; and

11. CDR project is otherwi se assessed to pronpte equity or environ-
nental justice within the state.

8§ 76-0109. On-going bidder responsibilities.

1. The departnent shall require each bidder provide periodic verifica-
tion froman independent third party deened satisfactory by the depart-
ment that:

a. The volune of CDR renpved fromthe atnosphere and stored neets or
exceeds the anmpbunt provided in the bid; and

b. There has been no | eakage of CO?e or material reduction in the
nunber of years of CDR durability.

2. Upon a failure by the bidder to provide the verification required
by the departnent, the departnment nmay take action to penalize the
bi dder, including, but not limted to:

a. lLevying fines or penalties against the bidder to recoup funds paid
pursuant to the bid; or

b. Rejection of future bids by the bidder.

3. Subject only to the defenses set forth in subdivision four of this
section, the bidder, its successors, assigns, and transferees of respon-
sibilities, liabilities, rights or econonic benefits of the CDR shal
be liable for the social cost, as determ ned by the departnent pursuant
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to section 75-0113 of this chapter, of any CQRe | eakage or reduction in
CDR durability.

4. There shall be no liability under this subdivision for a person
otherwi se |liable who can establish by a preponderance of the evidence
that the CQ?e | eakage or reduction in CDR durability were caused solely
by:

a. an act of God;

b. an act of war; or

c. an act or omission of athird party other than an enpl oyee or agent
of the bidder
8§ 76-0111. Reverse auction funding

Funding for the authorized five year reverse auction period, beginning
in the vear two thousand twenty-five and ending in two thousand twenty-
nine, shall be derived entirely from state revenues that have been
accrued in preceding tax yvears fromcertain reinstated tax revenues on
aviation gasoline which is inported or caused to be inported into this
state by a petrol eum business which is registered under article twelve-A
of the tax law as a distributor of notor fuel or produced, refined,
nmanuf actured or conpounded in this state by such a petrol eum busi ness.

8 76-0113. Carbon dioxide renpval and equity survey.

1. Prior to the initiation of the reverse auction. the departnent
shall publish a survey of CDR opportunities wthin the state. Such
survey nmust include, but may not be |limted to:

a. Data gathered by the departnent pursuant to CDR verification as
required by section 76-0109 of this article;

b. Review of CDR processes in New York state with 0.1M or greater
current scale potential and one-hundred-year or greater durability, with
a discussion for each of water and | and-use requirenents, LCA, potential
harnms, and potential co-benefits, including jobs, industrial devel op-
nent. ecosystem and environnental equity and social justice; and

c. Reference to all prior reverse auction awards and projects
conpleted in previous vyears, including all data related to each CDR
process enployed in each bid.

2. The conpletion of the survey shall incorporate participatory

research and design nethodologies and activities that afford direct
engagenent between the departnent and nenbers of di sadvantaged and envi -
ronnental justice communities throughout the state. Such activities
shall be carried out on a regional basis and will enable community
nenbers to solicit information fromthe departnent concerning the objec-
tives, and intended benefits and outcones of the procurenent program
and to offer direct coment and suggestions related to the programs
design, inplenentation and shared conmunity benefits.

3. Provided the state has reauthorized funding of the reverse auction
pursuant to section 76-0111 of this article, the departnent shall update
the survey no less than every five years.

8§ 76-0115. Authority and conpli ance.

1. Nothing in this article shall limt the existing authority of a

state entity to adopt and inplenent greenhouse gas em ssions reduction

nmeasur es, including carbon dioxide renoval.
2. Nothing in this article shall relieve any person, entity, or public

agency of conpliance with other applicable federal, state, or local |aws
or requlations, including state air and water quality requirenents, and
other requirenents for protecting public health or the environnent.

3. Review under this act nany be conducted in a proceeding under arti-
cle seventy-eight of the civil practice law and rules at the instance of

any person aggrieved.
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8 76-0117. Severability.

If any word, phrase, clause, sentence, paragraph, section, or part of
this article shall be adjudged by any court of conpetent jurisdiction to
be invalid, such judgnent shall not affect, inpair, or invalidate the
remainder thereof, but shall be confined inits operation to the word,
phrase, clause, sentence., paragraph., section. or part thereof directly
involved in the controversy in which such judgnent shall have been
rendered.

§ 3. Subdivision (f) of section 301-e of the tax |aw is REPEALED

8 4. Paragraph 9 of subdivision (a) of section 1115 of the tax law is
REPEALED

8 5. This act shall take effect immediately.




