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STATE OF NEW YORK

8092

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

June 11, 2021

Introduced by M of A REYES -- read once and referred to the Conmttee
on Labor

AN ACT to anend the executive law, in relation to clarifying that work-
ers shall not be punished or subjected to discipline by enployers for
| awf ul absences

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative intent. Too often, absence control, or
"no-fault" attendance policies, violate workers' rights in New York
state and di scourage them fromtaking job-protected | eave or tinme off to
which they are entitled by law Under such policies, workers are
assessed points (sonetinmes referred to as "denerits" or "occurrences")
for each absence - regardless of the reason - and those points subject
themto discipline, often including term nation. Enployers ignore or
interfere with these rights due to anbiguities in the law and their own
policies and practices. By punishing workers for any absence, including
absences protected by |aw, absence control policies frequently threaten
public health and fanmi|ly econonic security, and undernine New York state
wor kpl ace rights. According to A Better Balance, which released a
report detailing |egal concerns with "no-fault" attendance policies in
June 2020, some of the nation's |largest enployers maintain policies that
"reliably fail to informworkers about their legal rights to take tine
off without punishnent for <certain illnesses, health conditions, or
disabilities, or for the need to care for an ill loved one" under state,
|l ocal, and federal civil rights |aws. After surveying the policies of
sixty-six U S. enployers inpacting approximately eighteen nillion work-
ers, A Better Balance found that nmore than 80% of those policies failed
to make cl ear that enpl oyees woul d not receive points for disability-re-
| ated absences; nmany provided inconplete or msleading information to
workers regarding their right to tinme off under the federal Famly and
Medi cal Leave Act (FM.A); and the majority of the policies indicated
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that workers will incur points when they mss work because they are
si ck. It is the intent of the New York state legislature to nmake it
explicitly clear that workers shall not be punished or subjected to
discipline for |lawful absences. Wrkers have the right to take |legally-
protected tinme off fromtheir jobs to address certain nedical, caregiv-
ing, and religious needs without penalty.

§ 2. Section 292 of the executive lawis anended by adding a new
subdi vision 39 to read as foll ows:

39. The term "absence control or no-fault attendance policy" shal
nean a policy maintained by an enployer under which enpl oyees are
assessed "points," including but not limted to, denmerits or occur-
rences, for each absence. regardless of the reason for such absence., and
those points subject the enployee to progressive disciplinary action
including, but not limted to, failure to receive a pronption. loss of
pay, or ternination.

§ 3. Subdivision 1 of section 296 of the executive |law is anended by
addi ng a new paragraph (i) to read as foll ows:

(i) For an enployer, labor organization, or enploynent agency to
assess points, occurrences, or otherw se discipline enployees, includ-
ing, but not limted to, through an absence control or no-fault attend-
ance policy., for absences related to a known disability, pregnancy-re-
|lated condition, or otherw se protected by law, without first engaging
in a good faith, interactive process to consider whether an enployee is
entitled to a reasonabl e acconmodati on.

8§ 4. Subdivision 1 of section 296 of the executive lawis amended by
addi ng a new paragraph (j) to read as foll ows:

(j)(i) for an enployer, |labor organization, or enploynent agency to
nai ntain an absence control or no-fault attendance policy, unless it
conplies with the foll ow nag:

(A) The policy shall be distributed in witing to all current enploy-
ees within thirty days of when this |aw becones effective. Thereafter,
the policy shall be distributed in witing to all enployees at the tine
of hire and within five days of when any changes to the policy are made;

(B) Enpl oyees nust have a neans of accessing the policy both at their
physi cal workplace and outside of it;

(Q The policy nust make clear that enployees will not face negative
consequences., such as be assessed with points or occurrences, or other-
wi se face disciplinary action, for absences that are protected by |aw

(D) The policy nust specifically reference and provide a reasonable
anount of detail about all |laws that provide |legal protections for tine
off and legally protected reasons for |leave, including, but not limted
to, (i) the Anericans with Disabilities Act of 1990, 42 U S.C. 8§ 12101
et seq., as anended; (ii) the Famly and Medical lLeave Act of 1993, 29
US C 8§ 2601 et seq.; (iii) the New York State Human Rights Law,
section 290 et seqg. of the executive law, (iv) the New York State Paid
Fam |y Leave Act, N.Y. Whrkers' Conp. lLaw, & 200 et seq.; and (v) the
New York State paid sick leave law, N. Y. Lab. Law & 196-b et seq.

E) The policy shall identify a process for enployees to conplete each
of the follow ng:

(1) report that an absence is for a legally protected reason for
| eave;

(2) provide nedical docunentation;

(3) seek renpval of points or occurrences that an enployee believes

were wongly assessed; and
(4) permt delayed reporting of an absence in unforeseen and/or ener-

gency circunstances without incurring additional points or discipline.
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(ii) The division of human rights shall develop a nodel absence
control policy that conforns to the requirenents of this subdivision.
The division shall make such nodel policy available on its website in
English and Spanish and any other | anguage deened appropriate by the
di vi si on.

(iii) If any enployer is found to maintain an absence control or
no-fault attendance policy that is not conpliant with the requirenents
of this subdivision, the enployer shall be liable for a penalty of fifty
dollars for each work day that the violations occurred or continue to
occur, but not to exceed a total of five thousand dollars. The attorney
general may bring any legal action necessary, including admnistrative
action, to collect such claim For the purpose of assessing conpliance
with the provisions of this subdivision, the attorney general or desiqg-
nee, or, if the enployer is the state, the division of human rights or
designee, mmy, wth forty-eight hours' notice, at reasonable tines and
w t hout unduly disrupting business operations enter and inspect any
place of business or enploynent, question any person who is authorized
by the enployer to receive or investigate conplaints about attendance
issues, and exanmne an enplover's records, policies, procedures, and
training materials related to the requirenments of this section. The
attorney general shall adopt rules as necessary to inplenent the
provisions of this subdivision.

8§ 5. Paragraph (c) of subdivision 3 of section 296 of the executive
|l aw, as added by chapter 369 of the |laws of 2015, is anended to read as
foll ows:

[55] (c-1) The enpl oyee nust cooperate in providing nmedical or other
information that is necessary to verify the existence of the disability
or pregnancy-related condition, or that is necessary for consideration
of the acconmobdation. The enployee has a right to have such nedica
i nformation kept confidential. As part of the good faith, interactive
process, the enployer nmust afford the enployee a reasonable opportunity
to provide nedical or other infornmation which nay preclude the assess-
nent of points, occurrences, or other fornms of discipline, including but
not limted to pursuant to an absence control or no-fault attendance
policy.

8 6. This act shall take effect on the ninetieth day after it shall
have becone a law. Effective imediately, the addition, amendnent and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be nade and conpleted
on or before such date.




