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AN ACT to anmend the real property actions and proceedings |aw, the
general obligations law and the <civil practice law and rules, in
relation to the rights of parties involved in actions conmenced upon
real property related instrunments

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "forecl osure abuse prevention act".

8§ 2. Subdivision 3 of section 1301 of the real property actions and
proceedi ngs | aw, as added by chapter 312 of the laws of 1962, is anended
and a new subdivision 4 is added to read as foll ows:

3. Wiile the action is pending or after final judgnment for the plain-
tiff therein, no other action shall be comenced or maintained to
recover any part of the nortgage debt, including an action to foreclose
the nortgage. without | eave of the court in which the former action was
brought. The procurenent of such | eave shall be a condition precedent to
the commencenent of such other action and the failure to procure such
leave shall be a defense to such other action. For purposes of this
subdivision, in the event such other action is conmenced wthout |eave
of the court, the fornmer action shall be deened discontinued upon the
conmmencenent of the other action, unless prior to the entry of a final
judgnent in such other action, a defendant raises the failure to conply
with this condition precedent therein, or seeks dism ssal thereof based

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
LBD11254-08- 2



O©Coo~NoOO~wWNE

A. 7737--B 2

upon a ground set forth in paragraph four of subdivision (a) of rule
thirty-two hundred el even of the civil practice law and rules. This
subdi vision shall not be treated as a stay or statutory prohibition for
purposes of calculating the tine wthin which an action shall be
comenced and the claiminterposed pursuant to sections two hundred four
and two hundred thirteen of the civil practice law and rul es.

4. |f an action to foreclose a nortgage or recover any part of the
nortgage debt is adjudicated to be barred by the applicable statute of
limtations, any other action seeking to foreclose the nortgage or
recover any part of the sane nortgage debt shall also be barred by the
statute of limtations.

8§ 3. Subdivisions 4 and 5 of section 17-105 of the general obligations
| aw are anended to read as foll ows:

4. [E*eepL—as—pL9¥+ded—+ﬂ—sabd+¥+s+eﬂ——i+*4+——4uﬂ An acknow edgnent,
wai ver [ e—prom-se—has—any—effest—to], prom se or agreenent, express or

inplied in fact or in law, shall not, in form or effect, postpone,
cancel, reset, toll, revive or otherwi se extend the tine |imted for
commencenent of an action to foreclose [e~] a nortgage for any greater
time or in any other manner than that provided in this section, [#e]
unless it is made as provided in this section.

5. This section does not change the requirenents[+~] or the effect with
respect to the accrual of a cause of action, nor the tinme linmted for
conmencenent of an action[—ef] based upon either:

a. a paynment or part paynent of the principal or interest secured by
t he nortgage, or

b. a stipulation made in an action or proceeding.

8 4. Section 203 of the civil practice law and rules is anended by
addi ng a new subdi vision (h) to read as foll ows:

(h) daimand action upon certain instrunents. Once a cause of action
upon an instrunent described in subdivision four of section tw hundred
thirteen of this article has accrued, no party may, in form or effect,
unilaterally waive, postpone, cancel, toll, revive, or reset the accrua
thereof, or otherwise purport to effect a unilateral extension of the
limtations period prescribed by law to conmence an action and to inter-
pose the claim unless expressly prescribed by statute.

8 5. Subdivision (c) of section 205 of the civil practice law and
rul es, as anended by chapter 216 of the laws of 1992, is anended to read
as foll ows:

(c) Application. This section also applies to a proceedi ng brought
under the workers' conpensation |aw but shall not apply to any proceed-
ing governed by section two hundred five-a of this article.

8§ 6. The civil practice law and rules is anmended by addi ng a new
section 205-a to read as foll ows:

8 205-a. Termination of certain actions related to real property. (a)
If an action wupon an instrunent described under subdivision four of
section two hundred thirteen of this article is tinely comenced and is
termnated in any nmanner other than a voluntary discontinuance, a fail-
ure to obtain personal jurisdiction over the defendant, a dism ssal of
the conplaint for any formof neglect, including, but not limted to
those specified in subdivision three of section thirty-one hundred twen-
ty-six, section thirty-two hundred fifteen, rule thirty-two hundred
sixteen and rule thirty-four hundred four of this chapter, for violation
of any court rules or individual part rules, for failure to conply with
any court scheduling orders, or by default due to nonappearance for
conference or at a calendar call, or by failure to tinely subnmt any
order or judgnent, or upon a final judgnent wupon the nerits, the
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original plaintiff, or, if the original plaintiff dies and the cause of
action survives, his or her executor or adninistrator, nmay comence a
new action upon the sane transaction or occurrence or series of trans-
actions or occurrences within six nonths following the term nation,
provided that the new action would have been tinely commenced within the
applicable limtations period prescribed by law at the tinme of the
commencenent of the prior action and that service upon the origina

def endant is conpleted within such six-nonth period. For purposes of
this subdivision

1. a successor in interest or an assignee of the original plaintiff
shall not be pernmitted to commence the new action, unless pleading and
proving that such assignee is acting on behalf of the original plain-
tiff; and

2. in no event shall the original plaintiff receive nobre than one
si x-nont h ext ensi on.

(b) Were the defendant has served an answer and the action upon an
instrunment described under subdivision four of section two hundred thir-
teen of this article is terminated in any manner, and a new action upon
the sane transaction or occurrence or series of transactions or occur-
rences is commenced by the original plaintiff, or a successor in inter-
est or assignee of the original plaintiff, the assertion of any cause of
action or defense by the defendant in the new action shall be tinely if
such cause of action or defense was tinely asserted in the prior action

8§ 7. Subdivision 4 of section 213 of the civil practice law and rules
i s anmended by addi ng two new paragraphs (a) and (b) to read as foll ows:

(a) In any action on an instrunent described under this subdivision
if the statute of limtations is raised as a defense, and if that
defense is based on a claimthat the instrunent at i ssue was accel erated
prior to, or by way of conmmencenent of a prior action, a plaintiff shal
be estopped fromasserting that the instrunment was not validly acceler-
ated, unless the prior action was dism ssed based on an expressed judi -
cial determnation. nmde upon a tinely interposed defense, that the
instrument was not validly accel erated.

(b) I'n any action seeking cancellation and discharge of record of an
instrument described under subdivision four of section fifteen hundred
one of the real property actions and proceedings |aw, a defendant shal
be estopped from asserting that the period allowed by the applicable
statute of limtation for the commencenent of an action upon the instru-
nent has not expired because the instrument was not validly accelerated
prior to, or by way of commencenent of a prior action. unless the prior
action was disnmi ssed based on an expressed judicial determ nation, nade
upon a tinely interposed defense, that the instrunent was not validly
accel er at ed.

8 8. Rule 3217 of the civil practice law and rules is anended by
addi ng a new subdivision (e) to read as foll ows:

(e) Effect of discontinuance upon certain instrunents. In any action
on an instrunent described under subdivision four of section two hundred
thirteen of this chapter, the voluntary discontinuance of such action,
whether on notion, order, stipulation or by notice, shall not, in form
or effect, waive, postpone, cancel, toll, extend, revive or reset the
limtations period to commence an action and to interpose a claim
unl ess expressly prescribed by statute.

8 9. Severability clause. If any clause, sentence, paragraph, section
or part of this act shall be adjudged by any court of conpetent juris-
diction to be invalid, such judgnent shall not affect, inpair or invali-
date the remai nder thereof, but shall be confined in its operation to
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the clause, sentence, paragraph, section or part thereof directly
involved in the controversy in which such judgnment shall have been
render ed.

8 10. This act shall take effect immediately and shall apply to al
actions comrenced on an instrument described under subdivision four of
section two hundred thirteen of the civil practice law and rules in
whi ch a final judgnent of foreclosure and sal e has not been enforced.



