STATE OF NEW YORK

7677

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

May 19, 2021

Introduced by M of A LAVINE -- (at request of the Ofice of Court
Admi nistration) -- read once and referred to the Committee on Judici-
ary

AN ACT to anend the estates, powers and trusts |law, the surrogate's
court procedure act, the banking law, the civil practice |aw and
rules, the not-for-profit corporation |law, the abandoned property |aw,
the general obligations law, the nmental hygiene | aw and the soci al
services law, in relation to establishing a new trust code; and to
repeal parts 1, 2, 3, 5 and 8 of article 7 of the estates, powers and
trusts law, relating thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The estates, powers and trusts |law is anended by adding a
new article 7-A to read as foll ows:
ARTICLE 7-A
NEW YORK TRUST CODE

PART 1. | N GENERAL

Section 7-A-1.1 Short title.
7-A-1.2 Scope.
7-A-1.3 Purchase-noney resulting trust abolished.
7-A-1.4 Definitions.
7-A-1.5 Know edge.
7-A-1.6 Default and nmandatory rul es.
7-A-1.7 Comon | aw and principles of equity.
7-A-1.8 Governing | aw
7-A-1.9 Principal place of adm nistration.
7-A-1.10 Methods and wai ver of notice.
7-A-1.11 O hers treated as qualified beneficiaries.
7-A-1.12 Nonjudicial settlenent agreenents.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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PART 2. JUDI Cl AL PROCEEDI NGS

Section 7-A-2.1 Role of court in adnmnistration of trust.
7-A-2.2 Jurisdiction over trustee and beneficiary.
PART 3. CREATION. VALIDI TY, AMENDVENT, MODI FI CATI ON AND
TERM NATI ON OF TRUST
Section 7-A-3.1 Methods of creating trust.
7-A-3.2 GCeneral requirenents for trust creation.
7-A-3.3 Specific rules for creation of lifetine trusts.
7-A-3.4 Trustee of passive trust not to take.
7-A-3.5 Wen trust interests not to nerge.
7-A-3.6 Trusts created in jurisdictions outside of New York.
7-A-3.7 Trust purposes.
7-A-3.8 Supplenental needs trusts established for persons with
severe and chronic or persistent disabilities.
7-A-3.9 Charitable purposes; enforcenent.
7-A-3.10 Creation of trust induced by fraud, duress, or undue
influence or the result of nistake.
7-A-3.11 Oral trusts not recognized.
7-A-3.12 Trusts for pets.
7-A-3.13 Noncharitable trust w thout ascertainable beneficiary.
7-A-3.14 Anendnent of trust other than by trust contributor to
revocabl e trust.
7-A-3.15 Modification, termnation, or reformation of trust;
proceedi ngs for approval or di sapproval.
7-A-3.16 Revocation or anmendnent of irrevocable lifetine trust
initiated by consent.
7-A-3.17 Modification or termnation because of unanticipated
circunstances or inability to admnister trust effec-
tively.
7-A-3.18 Cy pres.
7-A-3.19 Modification or term nation of uneconomnical trust.
7-A-3.20 Reformation to correct m stakes.
7-A-3.21 Modification to achieve settlor's tax or suppl enental
needs trust objectives.
7-A-3.22 Conbination and division of trusts.
PART 4. BANK ACCOUNTS I N TRUST FORM
Section 7-A-4.1 Definitions.
7-A-4.2 Terns of a trust account.
7-A-4.3 Paynent to beneficiary.
7-A-4.4 Effect of paynent.
7-A-4.5 Joint depositors.
7-A-4.6 Miltiple beneficiaries.
7-A-4.7 Application.
7-A-4.8 Rights not affected.
PART 5. RI GHTS OF BENEFI Cl ARIES AND CREDI TORS; SPENDTHRI FT AND
DI SCRETI ONARY TRUSTS
Section 7-A-5.1 Rules regarding transfer of incone interest in trust:;
rights of creditors.
7-A-5.2 Rules regarding transfer of principal interest in trust;
rights of creditors.
7-A-5.3 When proceeds of |ife insurance policy inalienable.
7-A-5.4 Special creditor exceptions to restraints on involuntary

alienation.
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7-A-5.
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5 Discretionary trusts.

7-A-5.

6 Creditor's claimagainst trust contributor to a revoca-

7-A-5.

ble trust.

7 Creditor clains to property contributed to a trust by

a

trust beneficiary.

7-A-5.8 Overdue distribution.
7-A-5.9 Personal obligations of trustee
PART 6. REVOCABLE TRUSTS
Section 7-A-6.1 Capacity of trust contributor of revocable trust.
7-A-6.2 Revocation or anmendnent of revocable trust.
7-A-6.3 Rights duties in revocable trusts; powers of w thdrawal.
7-A-6.4 Limtation on action contesting validity of revocable
trust; distribution of trust property.
PART 7. OFFI CE OF TRUSTEE
Section 7-A-7.1 Accepting or declining trusteeship of a lifetine trust.
7-A-7.2 Trustee's bond.
7-A-7.3 Co-trustees.
7-A-7.4 Application to excluded co-trustee.
7-A-7.5 Vacancy in trusteeship; appointnent of successor.
7-A-7.6 Suspension of powers of trustee in war service.
7-A-7.7 Resignation of trustee.
7-A-7.8 Renoval of trustee.
7-A-7.9 Delivery of property by forner trustee.
7-A-7.10 Conpensation of trustee.
7-A-7.11 Reinbursenent of expenses.
7-A-7.12 Accounting by trustee in suprene court.
PART 8. DUTIES AND PONERS OF TRUSTEE
Section 7-A-8.1 Duty to adm nister trust.
7-A-8.2 Duty of |loyalty.
7-A-8.3 Duty of inpartiality.
7-A-8.4 Duty of prudent adnministration
7-A-8.5 Duty regarding costs of administration
7-A-8.6 Duty to exercise trustee's special skills and exper-
tise.
7-A-8.7 Powers and duties regarding delegation by trustee to
agent or another trustee.
7-A-8.8 Duty to control and protect trust property.
7-A-8.9 Duty regarding recordkeeping and identification of
trust property.
7-A-8.10 Duty to enforce and defend cl ai ns.
7-A-8.11 Duty to collect trust property.
7-A-8.12 Duty to informand report.
7-A-8.13 Duty regarding discretionary powers.
7-A-8.14 Ceneral powers of trustee.
7-A-8.15 Specific powers of trustee.
7-A-8.16 Duties and powers regarding distribution upon term -

o
's
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nati on.

.17 Power of trustee to pay inconme or principal to

trust

contributor as reinbursenent for incone taxes.

18 Powers and duties regarding decanting.

~ |~
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19 Duty when resulting trust arises.

PART 9. NEW YORK UNI FORM DI RECTED TRUST ACT
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Section 7-A-9.1 Short title.

.2 Definitions.

.3 Application; principal place of adnmnistration.

.4 Excl usions.

.5 Powers of trust director.

.6 Limtations on powers of trust director.

.7 Duties and liabilities of trust director.

.8 Duties and liabilities of directed trustee.

.9 Duty to provide information to trust director or trus-
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t ee.
.10 No duty to nonitor, inform or advise
.11 limtation of action against trust director.
.12 Defenses in action against trust director.
.13 Jurisdiction over trust director.
.14 Accepting or declining the position of trust director.
-A-9.15 Conpensation of trust directors and directed trustees.
.16 Trust director's bond.
.17 Vacancy in the position of trust director; appointnent
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of successor.
.18 Resignation of trust director.
.19 Renpval of trust director.
.20 Uniformty of application and construction.
.21 Severability clause.
.22 Application of part.
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PART 10. LIABILITY OF TRUSTEES AND RI GHTS OF PERSONS DEALI NG W TH
TRUSTEES

Section 7-A-10.1 Renedies for breach of trust.
7-A-10.2 liability for breach of trust.
7-A-10.3 Damages in absence of breach.
7-A-10.4 Conpensation of attorneys' costs and all owances.
7-A-10.5 Llimtation of action against trustee.
7-A-10.6 Reliance on trust instrunent.
7-A-10.7 Event affecting adnmnistration or distribution.
7-A-10.8 Exculpation of trustee and trust director.
7-A-10.9 Beneficiary's consent, release, or ratification.

7-A-10.10 Limtation on personal liability of trustee.
7-A-10.11 Interest as general partner.

7-A-10.12 Protection of person dealing with trustee.
7-A-10.13 Certification of trust.

PART 11. M SCELLANEQUS PROVI SI ONS
Section 7-A-11.1 Relation to El ectronic Signatures in dobal and

Nat i onal Commerce Act.
7-A-11.2 Severability clause.
7-A-11.3 Application to existing rel ationships.
PART 1. | N GENERAL

8 7-A-1.1 Short title
This article shall be known and may be cited as the "New York Trust

Code".
8 7-A-1.2 Scope
(a) This article shall apply to: (1) express trusts, defined pursuant

to paragraph (h) of section 7-A-1.4 of this part, (2) resulting trusts,

and (3) where expressly nmade applicable, bank accounts in trust form
(b) This article shall not apply to constructive trusts.
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(c) Cross-reference: For provisions regarding charitable trusts, see
article eight of this chapter.
8 7-A-1.3 Purchase-noney resulting trust abolished

A disposition of property to one person for a valuable consideration
paid. in whole or in part, by another is presuned fraudulent as against
the creditors of the payor at the tinme of such disposition and, unless
the presunption is rebutted, a trust results in favor of such creditors
to the extent necessary to satisfy their clains; but title to the prop-
erty vests in the transferee and no trust results to the payor unless
the transferee either

(a) Takes such property, in his or her own nane, as an absolute trans-
fer without the consent or know edge of the payor; or

(b) In violation of sone trust. purchases the property so transferred
with nmoney or property belonging to another
8 7-A-1.4 Definitions

For the purposes of this article, the following terns shall have the
fol l owi ng nmeani ngs:

(a) "Action" shall include a failure to act, with respect to an act of
a trustee.

(b) "Ascertainable standard" neans a standard relating to an individ-
ual's health, education, support, or mmintenance within the neaning of
section 2041(b) (1) (A) or 2514(c)(1) of the Internal Revenue Code.

(c) "Beneficiary" neans a person that:

(1) has a present or future beneficial interest in a trust, vested or
contingent, including a person who would be entitled to trust property
if aresulting trust arose, or

(2) holds a power of appointnment over trust property in a capacity
other than that of trustee

(d) "Breach of trust"” neans a violation by a trustee or trust director
of a duty inposed on such trustee or trust director by the terns of the
trust, the provisions of this article, or other provisions of |aw of
this state.

(e) "Charitable trust" nmeans a trust, or portion of a trust, created
for a charitable purpose, pursuant to section 8-1.1 of this chapter.

(f) "Creator" neans a person defined pursuant to section 1-2.2 of this
chapt er.

(0) "Environnental law' neans a federal, state, or local law rule,
regulation, or ordinance relating to protection of the environnent.

(h) "Express trust" is defined as follows:

1) Except as provided in subparagraph two of this ar agr aph an
express trust neans a fiduciary relationship with respect to property
arising froma nmanifestation of intent to create such relationship and
subjecting the person who holds title to such property to duties to dea
with the property for:

(A) one or nore persons, at |east one of whomis not the sole trustee;
or

(B) the benefit of charity; or

(C) the care of an animal, pursuant to section 7-A-3.12 of this arti-
cle; or

(D) a noncharitable purpose, pursuant to section 7-A-3.13 of this
article, and includes a trust created pursuant to any other statute,
judgnent., or decree that requires the trust to be admnistered in the
nanner of an express trust.

(2) An express trust shall not include a trust for the benefit of
creditors, a business trust where certificates of beneficial interest
are issued to the beneficiary, an investnent trust, a voting trust, a
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security instrunent such as a deed of trust or a nortgage, a liquidation
Or a reorganization trust, a trust for the sole purpose of paying divi-
dends, interest, interest coupons, salaries, wages, pensions or profits,
a trust created as an individual retirenent account pursuant to section
408(a) of the Internal Revenue Code, instrunents wherein persons are
nere nom nees for others, any other type of trust created for a business
or commercial purpose, or a bank account in trust form

i "GQuardian for property" neans a gquardian for property nanagenent
as appointed pursuant to article seventeen or seventeen-A of the SCPA
or pursuant to article eighty-one of the nental hygiene |law, or any
person appointed by a court outside of New York for property nanagenent
of an incapacitated person. Such termshall not include guardian ad
litem

(1) "Interests of the beneficiaries" neans the beneficial interests
provided in the terns of the trust.
(k) "lInternal Revenue Code" neans the United States Internal Revenue

Code of 1986, as anended. Such references, however, shall be deened to
constitute references to any corresponding provisions of any subsequent
federal tax code.

(1) "lIrrevocable trust" neans a trust that is not a revocable trust.

(m "Jurisdiction" shall include a state or country, or simlar
governnental entity, with respect to a geographic area.

(n) "lLifetine trust" nmeans an express trust, including all anmendnents
thereto, created other than by will.

(0) "Person" neans a person as defined pursuant to section 1-2.12 of
this chapter. As the context indicates, person may include nore than
one person.

(p) "Power of withdrawal" neans a presently exercisable general power
of appointnment., as defined pursuant to paragraph (b) of section 10-3.2
of this chapter and paragraph (b) of section 10-3.3 of this chapter,
other than a power: (1) limted by an ascertai nable standard; or (2)
exercisable by any person only upon consent of a person holding a
substantial adverse interest.

() "Property" neans property as defined pursuant to section 1-2.15 of
this chapter.

(r) "Qualified beneficiary" neans a beneficiary who, on the date the
beneficiary's status as qualified beneficiary is detern ned:

(1) is entitled to receive, or is a permssible recipient of trust
incone or principal; or

(2) would be entitled to receive, or would be a perm ssible recipient
of trust income or principal if the interests of the recipients
described in subparagraph one terninated on that date wi thout causing
the trust to terninate; or

(3) would be entitled to receive, or would be a pernmissible recipient
of trust incone or principal if the trust ternm nated on that date.

(s) "Resulting trust" nmeans a trust that arises in favor of the sett-
lor or the settlor's successor's interest on the failure of an express
trust in whole or in part.

(t) "Revocable", as applied to a trust, neans revocable by a trust
contributor without the consent of a person holding a substantial
adverse interest.

(u) (1) "Settlor" neans a person, including the testator, who:

(A) initially transfers property of the person to a trustee; or

(B) declares as the owner of property that the person holds identifi-

abl e property as trustee; or
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(C) exercises a power of appointnent in favor of a trustee, where the
terns  of such trust are created in connection with the exercise of the
power of appointnent, including the exercise by a trustee of a discre-
tionary power in favor of a trustee.

(2) For purposes of this paragraph, if a person authorized to act on
behal f of a person acts with respect to property owned by such person
the person owning the property shall be deened to have taken the action

3 Cross-reference: rovisions regarding a devise to a trustee, see
section 3-3.7 of this chapter and for provisions regarding a beneficiary
designation of a trustee, see section 13-3.3 of this chapter.

(v) "Spendthrift provision" neans the restraint on the voluntary
transfer of a beneficiary's interest as provided by the terns of a trust
or by application of sections 7-A-5.1 and 7-A-5.2 of this article, and
the restraint on involuntary transfer of a beneficiary's interest, as
provided by any statutory rule restraining the involuntary transfer of a
beneficiary's interest. Such terns of a trust shall include any
provision stating that the interest of a beneficiary is held subject to
a spendthrift trust, or words of simlar neaning.

(w) "State" neans a state of the United States, the District of Colum
bia, Puerto Rico, the United States Virgin Islands, or any territory or
insul ar possession subject to the jurisdiction of the United States.
Such term shall include an Indian Tribe or band recognized by federa
law or formally acknow edged by a state.

(x) "Terns of a trust" neans:

(1) the manifestation of the settlor's intent regarding a trust's
provisions, except as otherwise provided in subparagraph two of this
par agraph, as:

(A) expressed in the trust instrunent; or

(B) established by other evidence that would be adnmissible in a judi-
cial proceeding; or

(2) the trust's provisions as established, determ ned, or anmended by:

A) a trustee or trust director in accordance with applicable |law, or

(B) a court order; or

(©) a nonjudicial settlenent agreenment. pursuant to section 7-A-1.12
of this part.

(y) "Testanentary trust" neans an express trust created under a will.

(z) "Trust", unless otherwi se provided, neans a lifetine trust and a
testanentary trust but shall not include a resulting trust.

(aa) "Trust contributor"” neans:

1 a settlor, as defined pursuant to paragraph (u) of this section
other than a person who exercises, or who is considered to exercise, a
special power of appointnent in favor of a trustee; or

(2) a person who transfers or is deened to transfer property owned by
such person to the trustee of an existing trust, except to the extent
another person has the power to revoke or has a non-I|apsing power of
wi t hdrawal over such transferred property. For the purposes of this
subpar agr aph:

A the exercise of a presently exercisable general power of appoint-
nent is deened to be a transfer of property owned by the powerholder,
and

(B) a person is deened to transfer property owned by that person if
the person's fiduciary actually transfers such property to, or exercises
a power of appointnent in favor of, a trustee; or

(3) if nore than one person contributes property to the trustee of an
existing trust, each person is the trust contributor of the portion of
the trust property attributable to each such person's contribution
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except to the extent another person has the power to revoke or has a
non-| apsi ng power of w thdrawal over such portion.

(bb) "Trust director"” neans a person that is granted a power of direc-
tion, as defined pursuant to paragraph (c) of section 7-A-9.2 of this
article, to the extent such power is exercisable while the person is not
serving as a trustee. Such person is a trust director whether or not the
ternms of the trust refer to such person as a trust director and whether
or _not such person is a beneficiary, settlor or trust contributor, other
than a settlor, of the trust.

(cc) "Trust instrument” nmeans a properly executed instrunent that
contains terns of the trust, including any anendnents thereto.

(dd) "Trustee" neans a person who has accepted an appointnent as trus-
tee or has been issued letters of trusteeship. Such term shall include
an original, additional, and successor trustee, and a co-trustee.

(ee) "WIIful msconduct" neans intentional wongdoing, not nere
negligence, gross negligence or reckl essness.

(ff) "Wongdoing" neans nalicious conduct or conduct designed to
defraud or seek an unconsci onabl e advant age.

8§ 7-A-1.5 Know edge

(a) Subject to paragraph (b) of this section, a person has know edge
of a fact if such person:

(1) has actual know edge of such fact;

(2) has received a notice or notification of such fact; or

(3) fromall the facts and circunstances known to such person at the
tinme in question, has reason to know such fact.

(b) An organization that conducts activities through enpl oyees has
notice or know edge of a fact involving a trust only fromthe tine the
informati on was received by an enpl oyee having responsibility to act for
the trust or would have been brought to the enployee's attention if the
organi zation had exerci sed reasonable diligence. An organization exer-
cises reasonable diligence if it maintains reasonable routines for
comuni cating significant infornmation to the enployee having responsi-
bility to act for the trust and there is reasonable conpliance with the
routines. Reasonable diligence does not require an enployee of the
organi zation to comunicate information unless such communication is
part of the individual's regular duties or the individual knows a matter
involving the trust would be materially affected by such information.

8§ 7-A-1.6 Default and mandatory rul es

(a) Except as otherwi se provided in the terns of the trust, court
order, decree or other applicable law, this article shall govern the
duties and powers of a trustee, relations anpong trustees, and the rights
and interests of a beneficiary.

(b) The terns of a trust prevail over any provision of this article
except :

(1) the rules for the governing law of a trust, pursuant to section
7-A-1.8 of this part;

(2) the rules regarding the principal place of admnistration, pursu-
ant to section 7-A-1.9 of this part:;

(3) the rules for judicial proceedings., pursuant to sections 7-A-2.1
and 7-A-2.2 of this article;

(4) the requirenents for creating and anending a trust, pursuant to
sections 7-A-3.1 through 7-A-3.14 of this article;

(5) the rules for comencing a proceeding. pursuant to paragraph (b)
of section 7-A-3.15 of this article, and the limtations on nodification
and term nation, pursuant to paragraph (c) of section 7-A-3.15 of this
article;
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(6) the power of the court to anend or revoke a trust, pursuant to
paragraph (c) of section 7-A-3.16 of this article, to nodify or term-
nate a trust, pursuant to sections 7-A-3.1 through 7-A-3.21 of this
article, or to conbine or divide trusts, pursuant to section 7-A-3.22 of
this article;

(7) the rights of creditors of trust beneficiaries, pursuant to part
five of this article;

(8) the power of the court to require, dispense with, nodify or terni-
nate a bond, pursuant to section 7-A-7.2 of this article;

(9) the requirenent that a trustee of a testanentary trust provide the
court with witten notice of resignation, pursuant to paragraph (d) of
section 7-A-7.7 of this article;

(10) the duty of a trustee to act in good faith and in accordance with
the terms and purposes of the trust, pursuant to section 7-A-8.1 of this
article;

(11) the duty to administer the trust, pursuant to section 7-A-8.4 of
this article;

(12) the duties relating to delegation if a delegation is nade, pursu-
ant to section 7-A-8.7 of this article;

(13) the duties relating to recordkeeping and identification of prop-
erty, pursuant to section 7-A-8.9 of this article;

(14) the duty, pursuant to paragraph (a) of section 7-A-8.12 of this
article, to respond to the reasonable request of a beneficiary of an
irrevocable trust for information related to the adninistration of a
trust, beginning at the death of the later to die of the settlor or the
settlor's surviving spouse, or after twenty-one years if the settlor is
not an i ndi vi dual

(15) the duty, pursuant to subparagraphs two and three of paragraph
(b) of section 7-A-8.12 of this article, to notify qualified benefici-
aries of an irrevocable trust, who have attained twenty-five years of
age, of the existence of such trust, of the identity of the trustee, and
of their right to request information related to the administration of
the trust, beginning at the death of the later to die of the settlor or
the settlor's surviving spouse, or after twenty-one vears if the settlor
is not an individual;

(16) the duty and the restrictions on powers, pursuant to section
7-A-8.18 of this article;

(17) the principles for the conputation of danmges, pursuant to
section 7-A-10.2 of this article;

(18) the effect of an excul patory provision, pursuant to section 7-A-
10.8 of this article;

(19) the rights of a person other than a trustee or beneficiary,
pursuant to sections 7-A-10.10 through 7-A-10.13 of this article;

(20) periods of limtation for commencing a judicial proceeding; and

(21) the power of the court to take such action and exercise such
jurisdiction as nmay be necessary in the interests of justice.

8§ 7-A-1.7 Common | aw and principles of equity

The conmmon law of trusts and principles of equity supplenent this
article, except to the extent nodified by this article or another stat-
ute of this state.

8 7-A-1.8 CGoverning | aw

(a) As used in this section:

(1) "Real property" neans land or any estate in land, including | ease-
holds, fixtures and nortgages or other liens thereon. Notw thstanding
such definition of "real property", whether an estate in, |easehold of,
fixture, nortgage or other lien on land is real or personal is deter-
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mned by the local law of the jurisdiction in which the land is situ-
at ed.

(2) "Personal property" neans any property other than real property,
including tangible and intangible things.

(3) "Intrinsic validity" relates to the rules of substantive law by
which a jurisdiction determines the legality of a disposition in trust,
including the general capacity of the settlor and the rule against
perpetuities.

(4) "Effect"” relates to the |egal consequences attributed under the
law of a jurisdictionto a valid disposition in trust.

(5) "Interpretation" relates to the procedure of applying the [aw of a
jurisdiction to deternm ne the neaning of |anguage enpl oyed by the sett-
lor where the settlor's intention is not otherw se ascertainable.

(6) "local law' neans the law which the courts of the jurisdiction
apply in adjudicating | egal gquestions that have no relation to another
jurisdiction.

(b) The intrinsic validity, effect, interpretation and anendnent of
any termof a lifetine trust, created by a donmiciliary or non-domcili-
ary, and the revocation of a lifetine trust, by a donmiciliary or non-
donmciliary, shall be governed by:

(1) the law of the jurisdiction designated in the trust instrunent
unless the designation of that jurisdiction's lawis contrary to a
mandatory trust rule, pursuant to paragraph (b) of section 7-A-1.6 of
this part, or a strong public policy, including the rule against perpe-
tuities, of the jurisdiction having the npst significant relationship to
the matter at issue, in which case subparagraph two of this paragraph
shall apply. This state shall not be the jurisdiction having the nobst
significant relationship to any natter at issue that does not involve
real property located in this state where the trust instrunent desig-
nates the law of a jurisdiction other than this state, provided none of
the trustees are domiciled in this state, whether or not this state is
the donmicile of the settlor or of any of the beneficiaries; or

(2) in the absence of a controlling designation in the trust instru-
nent, the law of the jurisdiction where the settlor was doniciled at the
tine the instrunent was executed, except that:

(A with respect to real property, the law of the situs shall govern
and

(B) with respect to the interpretation of the terns of the trust
applyving to personal property, the local law of the jurisdiction in
which the settlor was domiciled at the tinme of execution shall govern.

(c) Notwi thstanding any provision of paragraph (b) of this section to
the contrary, whenever a person, not donmiciled in this state, creates a
lifetime trust which provides that one or nore terns shall be governed
by the laws of this state, such provision shall be given effect by using
the local law of this state to deternine the intrinsic validity, effect,
interpretation and anmendnent of the designated termor terns and the
revocation of a lifetinme trust with respect to

(1) any trust property situated in this state at the tine the trust is
creat ed;

(2) any trust property situated in this state at the tine such proper-
ty is added to the trust; and

(3) personal property, wherever situated, if the trustee of the trust
is a person residing., incorporated or authorized to do business in this
state, or a national bank having an office in this state.

(d) The |l aw governing any aspect of the admnistration of a trust,
created by a domiciliary or non-domciliary, shall be the |law so desig-
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nated in the trust instrunent unless the designation of that jurisdic-
tion's law is contrary to a nandatory trust rule pursuant to paragraph
(b) of section 7-A-1.6 of this part, or a strong public policy of the
jurisdiction of the trust's principal place of administration, pursuant
to section 7-A-1.9 of this part. If the terns of the trust do not desiqg-
nate the governing law, both of the follow ng shall apply:

(1) The law of the trust's principal place of admnistration, as
determ ned pursuant to section 7-A-1.9 of this part, governs the adm n-
istration of the trust; and

(2) If the trust's principal place of administration is transferred to
another jurisdiction, pursuant to section 7-A-1.9 of this part, the [|aw
of the new principal place of adnmnistration of the trust governs the
adnm nistration of the trust fromthe tine of such transfer.

(e) Notwithstanding any provision of paragraph (d) of this section to
the contrary, whenever a person, not domciled in this state, creates a
trust which provides that one or nore ternms for trust adnministration
shall be governed by the laws of this state, such provision shall be
given effect by using the local law of this state with respect to:

(1) any trust property situated in this state at the tine the trust is
creat ed;

(2) any trust property situated in this state at the tine such proper-
ty is added to the trust; and

(3) personal property, wherever situated, if the trustee of the trust
is a person residing, incorporated or authorized to do business in this
state, or a national bank having an office in this state.

(f) Cross-reference: For provisions relating to the choice of [|aw
rules involving testanentary trusts, see section 3-5.1 of this chapter,
and for provisions relating to the fornmal validity of lifetine trusts,
see section 7-A-3.6 of this article.

8 7-A-1.9 Principal place of admnistration

(a) The terns of a trust designating the principal place of adninis-
tration of the trust are valid only if there is a sufficient connection
with the designated jurisdiction. Wthout precluding other neans for
establishing a sufficient connection with the designated jurisdiction
ternse of a trust designating the principal place of adninistration are
valid and controlling if:

(1) atrustee's usual place of business is located in or a trustee is
a resident of the designated jurisdiction; or

(2) a trust director's wusual place of business is located in or a
trust director is a resident of the designated jurisdiction; or

(3) all or part of the admnistration occurs in the designated juris-
diction.

(b) Unless designated pursuant to paragraph (a) of this section:

(1) If there is one trustee, the principal place of adm nistration of
a trust is the trustee's usual place of business for administering
trusts or, if the trustee has no such usual place of business, the trus-
tee's residence.

(2) If there are two or nore co-trustees, the principal place of
adninistration is:

(A) the usual place of business for adnmnistering trusts of that trus-
tee, if there is only one corporate co-trustee;

(B) the place agreed upon by the co-trustees, if there is nore than
one corporate co-trustee, where any corporate co-trustee has the usua
pl ace of business for admnistering trusts or if the co-trustees do not
agree, the place where a mapjority of the trust admnistration occurs, or

if there is no such place, the place as a court nmy determ ne; or
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(C) the place agreed upon by the co-trustees, if there is no corporate
co-trustee, where any co-trustee carries on the work of trust adminis-
tration or if the co-trustees do not agree, the place where a majority
of the trust administration occurs or if there is no such place, the
place as a court may determ ne.

(c) Notwithstanding the provisions of paragraph (b) of this section
if a corporate trustee is designated as the trustee of a trust and the
corporate trustee has offices in multiple states and perfornms adm nis-
trative functions for the trust in multiple states, the corporate trus-
tee mmy designate which state is the corporate trustee's usual place of
business for adnministering trusts with respect to a particular trust, by
providing notice to the qualified beneficiaries and trust directors.
Such notice is valid and controlling if the corporate trustee has a
connection to the jurisdiction designated in the notice, including an
office where trustee services are perforned and the actual performnce
of sonme adnministrative functions for that particular trust take place in
such particular jurisdiction. The subsequent transfer of some of the
adnm nistrative functions of the corporate trustee to another state or
states does not transfer the principal place of admnistration as |ong
as the corporate trustee continues to maintain an office and perform
sone admnistrative functions in the jurisdiction designated in the
notice and the corporate trustee does not notify the qualified benefici-
aries of a change in the principal place of adm nistration pursuant to

aragraph (f) of this section.

(d) Atrustee nmay transfer the trust's principal place of adninis-
tration of a testanmentary trust to another state or to a jurisdiction
outside of the United States upon the approval of the court that has
nost recently issued letters of trusteeship to the trustee of such
trust.

(e) Atrustee may transfer the principal place of admnistration of a
lifetinme trust to another state or to a jurisdiction outside of the
United States:

(1) upon the approval of any court that has jurisdiction over the
trustee; or

(2) without the approval of any court and in the absence of any
objection by a qualified beneficiary; or

(3) without the approval of any court or of any beneficiary if the
terns of the trust so provide.

(f) A trustee shall notify the qualified beneficiaries of a proposed
transfer of a trust's principal place of adninistration not less than
sixty days, and in the case of a charitable trust, not |less than ninety
days, before initiating the transfer. The notice of proposed transfer
shall include:

(1) the nanme of the jurisdiction to which the principal place of
adninistration is to be transferred;

(2) the address and phone nunber of the new location at which the
trustee can be cont act ed;

3) an explanation of the reasons for the proposed transfer;

(4) the date on which the proposed transfer is anticipated to occur:
and

(5) the date, not less than forty-five days, and in the case of a
charitable trust, not Iless than sixty days, after the giving of such
notice, by which the qualified beneficiary shall notify the trustee of
an objection to the proposed transfer.

(g) In connection wth a transfer of the trust's principal place of
adnm nistration, the trustee may transfer sone or all of the trust prop-
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erty to a successor trustee designated in the terns of the trust or
appointed pursuant to section 7-A-7.5 of this article.

(h) If there are two or nbre co-trustees of a trust., decisions nmade
with respect to actions described pursuant to this section are governed
by section 7-A-7.3 of this article.

(i) Nothing in this section shall limt the application of section
7-A-8.18 of this article to any trust.

(j) Notwi thstanding any other provision of this article, the trustee
has no duty to inform beneficiaries about the availability of this
section and further has no duty to review the trust instrunent to deter-
m ne whether any action should be taken under this section, unless
requested to do so in witing by a beneficiary then entitled to receive
reports and information related to the adnmnistration of the trust.

8§ 7-A-1.10 Methods and wai ver of notice

(a) Notice to a person pursuant to this article or the sending of a
docunent to a person pursuant to this article shall be acconplished in a
manner reasonably suitable under the circunstances and likely to result
in receipt of the notice or docunent. Pernissible nethods of notice or
sending a docunent to the person's last known place of residence or
pl ace of business include, but are not limted to, first-class nmmil
special nmail service, personal delivery, or sending such notice or docu-
nent to an emnil address provided by the intended recipient.

(b) Notice otherwi se required pursuant to this article or a docunent
otherwise required to be sent pursuant to this article need not be
provided to a person whose identity or location is unknown to and not
reasonably ascertainable by the trustee

(c) Notice pursuant to this article or the sending of a docunent
pursuant to this article may be waived by the person to be notified or
sent the docunent.

(d) Notice to an incapacitated person nmay be given to any guardian for
property of such incapacitated person or to a parent or other person
wi th whom such i ncapacitated person resides.

(e) Notice of a judicial proceeding shall be given as provided pursu-
ant to the SCPA and other applicable rules of civil procedure.

(f) The notice provision of subparagraph two of paragraph (i) of
section 7-A-8.18 of this article, with respect to the exercise of the
power to appoint to an appointed trust under paragraph (a) or (b) of
section 7-A-8.18 of this article, shall apply inlieu of the notice
provi sions provided by this section.

7-A-1.11 Ohers treated as qualified beneficiaries

(a) A charitable organi zation expressly designhated to receive distrib-
utions under the terns of a charitable trust shall have the rights of a
qualified beneficiary pursuant to this article if the charitable organ-
ization, on the date the charitable organization's qualification is
bei ng det er m ned:

(1) is entitled to receive or is a permssible recipient of trust
inconme or principal

(2) would be entitled to receive or is a pernissible recipient of
trust inconme or principal upon the termnation of the interests of
others entitled to receive or pernmissible recipients then receiving or
eligible to receive distributions; or

(3) would be entitled to receive or is a permssible recipient of
trust incone or principal if the trust term nated on such date

(b) A person appointed to enforce a trust created for the care of an
ani mal _or anot her noncharitable purpose, pursuant to section 7-A-3.12 or
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7-A-3.13 of this article, shall have the rights of a qualified benefici-
ary pursuant to this article.

(c) The attorney general of this state shall have the rights of a
qualified beneficiary with respect to a charitable trust having its
principal place of administration in this state. Nothing in this para-
graph shall |limt the rights of the attorney general under any other
provi sion of |aw
8 7-A-1.12 Nonjudicial settlenent agreenents

(a) For purposes of this section, "interested persons" neans persons
whose consent would be required in order to achieve a binding settl enent
were the settlenent to be approved by the court, determined by taking
into account SCPA 315, as if the settlenent were the result of a
proceeding in which process was required to be served on all persons
interested in the trust. The follow ng persons, if not described by the
foregoing sentence, shall be deened interested persons: the settlor if
no adverse incone or transfer tax results would arise fromthe settlor's
participation and the currently serving trustee or trustees.

(b) Except as otherwise provided in paragraph (c) of this section,
interested persons may enter into a binding nonjudicial settlenent
agreenent with respect to any matter involving the trust.

(c) Anonjudicial settlenent agreenent is valid only to the extent it:
(1) does not violate the purposes of the trust, unless the settlor is a
party to the agreenent, and (2) includes terns and conditions that could
be approved by the court pursuant to this article or other applicable
law. In the case of a charitable trust, a nonjudicial settlenent agree-
nent shall not be valid unless the attorney general is a party to the
agreenent or provides a witten statenent of no objection to the agree-
nent. Notwithstanding any other provision of this paragraph, a nonjudi -
cial settlenent agreenent shall not be used to transfer the principa
place of admnistration of a testanmentary trust or acconplish any of the
following actions for which court approval is specifically required:
trust termination pursuant to paragraph (b) of section 7-A-3.17 of this
article, nodification of dispositive provisions pursuant to paragraph
(b) of section 7-A-3.17 of this article, cy pres refornmation pursuant to
paragraph (c) of section 8-1.1 of this chapter, renpval fromthis state
of trust property in a testanentary trust pursuant to SCPA 710(4); and
appointnment of a successor or co-trustee of a testanentary trust pursu-
ant to SCPA 706(2) and 1502.

d) Matters that may be resolved by a nonjudicial settlenent agreenent
include, but are not limted to:

(1) the interpretation or construction of the terns of the trust;

(2) the approval of a trustee's report or accounting;

(3) direction to a trustee to refrain fromperformng a particular act
or the grant to a trustee of any necessary or desirable power;

(4) the resignation or appointnent of a trustee and the determ nation
of a trustee's conpensation

(5) transfer of the principal place of admnistration of a lifetine
trust:; and

(6) the liability of a trustee for an action or om ssion to act relat-
ing to the trust.

(e) A nonjudicial settlenent agreenent shall be in witing and shal
be executed by all interested persons described in paragraph (a) of this
section in the manner required by the laws of this state for the convey-
ance of real property.

(f) An agreenent entered into pursuant to this section shall be final
and binding on all beneficiaries, the trustee and all other persons
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identified in paragraph (a) of this section as if ordered by a court
with jurisdiction over the trust. The failure of a court to approve a
nonjudicial settlenment agreenent as provided in paragraph (g) of this
section shall have no effect on the binding nature of the agreenent.

(g) Notwithstanding paragraph (f) of this section, any interested
person nmay petition the court to approve or disapprove a proposed or an

executed nonjudicial settlenment agreenent. Such petition may request a

court to determ ne any issue regarding such agreenent, including but not
limted to, whether the representation pursuant to SCPA 315 is adequate,

whet her the agreenent contains terns and conditions that violate the
pur poses of the trust or whether the agreenent contains terns and condi -
tions that the court could properly approve.

(h) A petition pursuant to paragraph (g) of this section shall be
filed no later than sixty days after the effective date of the agreenent
absent a show ng of good cause why the petition was not tinely filed.
Process shall issue to all other interested persons described in para-
graph (a) of this section.

(i) An interested person may also comence a proceeding to interpret,

apply or enforce a nonjudicial settlenent agreenent. Process shall issue
to all other interested persons described in paragraph (a) of this
section.

(j) Cross reference: For provisions regarding the revocation or anend-
nent of an irrevocable trust initiated by consent, see section 7-A-3.16
of this article.

PART 2. JUDI Cl AL PROCEEDI NGS

8 7-A-2.1 Role of court in administration of trust

The rules for court involvenent in the adnministration of a trust are
provi ded by nunerous sections of this chapter, the surrogate's court
procedure act, and the civil practice [aw and rules.
8 7-A-2.2 Jurisdiction over trustee and beneficiary

The jurisdiction over trusts, trustees and beneficiaries is provided
pursuant to article two of the SCPA.

PART 3. CREATION, VALIDITY, AMENDVENT, MODI FI CATI ON, AND
TERM NATI ON OF TRUST

8 7-A-3.1 Methods of creating trust

(a) Subject to the requirenents of sections 7-A-3.2, 7-A-3.3 and 7-A-
3.7 of this part, a trust may be created by:

(1) a transfer of property to another person as trustee during the
settlor's lifetine or by will or other transfer of property taking
effect upon the settlor's death:;

(2) a declaration by the owner of property that such owner holds iden-
tified property as trustee;

(3) the exercise of a power of appointnent in favor of a trustee where
the terms of such trust are created by the exercise of the power of
appointnment, including the exercise by a trustee of a discretionary
power in favor of a trustee; or

(4) a statute, judgnment or decree that requires the trust to be adm n-
istered in the manner of an express trust.

(b) For purposes of subparagraph one of paragraph (a) of this section,
a transfer of property shall include a beneficiary designation pursuant
to section 13-3.3 of this chapter
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(c) Cross reference: For provisions related to the disposition in wll
to a trustee, see section 3-3.7 of this chapter.
8 7-A-3.2 Ceneral requirenents for trust creation

(a) In addition to the requirenents for creating a lifetine trust
pursuant to section 7-A-3.3 of this part and the formality requirenents
to create a testanentary trust, and subject to the provisions of section
7-A-3.7 of this part, a trust is created pursuant to section 7-A-3.1 of
this part only if:

(1) the settlor, or a person authorized to act for the settlor, has
capacity to create a trust;

(2) the settlor, or a person authorized to act for the settlor, indi-
cates an intention to create the trust;

(3) the trust has a definite beneficiary or is:

(A) a charitable trust;

(B) atrust for the care of an aninml., pursuant to section 7-A-3.12 of
this part; or

(€ a trust for a noncharitable purpose, pursuant to section 7-A-3.13
of this part;

(4) the trustee has duties to perform and

(5) the sane person is not the sole trustee and sole beneficiary.

(b) A beneficiary is definite if the beneficiary can be ascertained
now or in the future, subject to any applicable rule against perpetui-
ties.

8 7-A-3.3 Specific rules for creation of lifetinme trusts

(a) Any person may by lifetinme trust dispose of real and persona
property. A natural person who creates a lifetinme trust shall be eigh-
teen vears of age or older.

(b) Every estate in property may be disposed of by lifetine trust.

(c) Every lifetine trust shall be in witing and shall be executed by
the settlor or the person authorized to act on behalf of the settlor
and, unless such person is the sole trustee, by at |least one trustee
thereof. The signature of the settlor, or the person authorized to act
on behalf of the settlor, shall either be affixed to the docunent in the
presence of two witnesses, who then affix their signatures to the docu-
nent., or acknow edged by the settlor, or the person authorized to act on
behalf of the settlor, in the manner required by the laws of this state
for the conveyance of real property. If the signature of a trustee is
required, the signature of the trustee shall be either affixed to the
document in the presence of two witnesses, who then affix their signa-
tures to the docunent, or acknow edged by the trustee in the manner
required by the laws of this state for the conveyance of real property.

(d) A lifetine trust shall be valid as to any assets therein to the
extent such assets have been transferred to the trustee. A transfer is
not acconplished by recital of assignnent., holding or receipt in the
trust instrunent. An asset shall be deened to have been transferred to a
trustee on the delivery of the asset to the trustee, except that when
the settlor is the sole trustee, in the case of assets capable of regis-
tration such as real estate, stocks, bonds, bank and brokerage accounts
and the like, such assets are deened transferred on the recording of the
deed or the conpletion of registration of the asset in the name of the
trust or trustee, and in the case of other assets, such assets are
deened transferred to the trustee:

(1) by a witten assignnent., either in the trust instrument or by a
separate witing, describing the asset with particularity; or
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(2) by describing with particularity, either in the trust instrunent
or in a schedule attached to the trust instrunent, the asset held in the
trust; or

(3) by affixing the asset to the trust instrunent.

(e) A lifetine trust shall be irrevocable unless the terns of the
trust expressly provide that such trust is revocable and the capacity to
create an irrevocable trust is the sanme as that required to nmake a gift.
The capacity needed to create a revocable trust is governed by section
7-A-6.1 of this article.

8§ 7-A-3.4 Trustee of passive trust not to take

Every disposition of property shall be nade directly to the person in
whomthe right to possession and incone is intended to be vested and not
to another in trust for such person, and if made to any person in trust
for another, no estate, legal or equitable, vests in the trustee. But
neither this section nor section 7-A-3.5 of this part shall apply to
trusts arising or resulting by inplication of |aw
8 7-A-3.5 When trust interests not to nerge

A trust shall not be nerged or invalid because a person, including but
not limted to, the settlor of the trust, is or may becone the sole
trustee and the sole holder of the present beneficial interest therein,
provided that one or npre other persons hold a beneficial interest ther-
ein, whether such interest be vested or contingent. present or future,
and whether created by an express provision of the instrument or as a
result of reversion to the settlor's estate.

8 7-A-3.6 Trusts created in jurisdictions outside of New York

(a) A lifetine trust <created outside of New York shall be validly
created if it is in witing and its creation conplies wth:

(1) the law of the jurisdictionin which the trust instrunent was
execut ed, or

(2) the law of the jurisdiction in which, at the tine of creation

(A the settlor was domciled, had a place of abode, or was a
national ; or

(B) a trustee was donmiciled or had a place of business; or

(C any trust property was situated.

(b) A testanentary trust shall be validly created if the will creating
the trust may be adnitted to probate in New York pursuant to paragraph
(c) of section 3-5.1 of this chapter, provided, however, if the trust
property includes real property, the trust shall be validly created
under the law of the jurisdiction in which the land is situated.

8 7-A-3.7 Trust purposes

Atrust may be created only to the extent its purposes are lawful, and
not contrary to public policy.

8 7-A-3.8 Supplenental needs trusts established for persons with severe
and chronic or persistent disabilities

(a) For purposes of this section, the following terns shall have the
following neanings. unless otherwise expressly stated or unless the
context otherw se requires:

(1) "Developnental disability" neans developnental disability as
defined pursuant to subdivision twenty-two of section 1.03 of the nental
hygi ene | aw.

(2) "CGovernnent benefits or assistance" neans any program of benefits
or assistance which is intended to provide or pay for support, nminte-
nance or health care and which is established or adm nistered, in whole
or in part, by any federal, state, county, city or other governnental

entity.
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(3) "Mental illness" neans nental illness as defined pursuant to
subdi vision twenty of section 1.03 of the nental hygiene | aw.

(4) "Person with a severe and chronic or persistent disability" neans
a_person:

(A with a nental illness, a developnental disability, or other phys-
ical or nental inpairnent;

(B) whose disability is expected to, or does, give rise to a long-term
need for specialized health, nmental health, devel opnental disabilities,
social or other related services; and

(C) who may need to rely on governnent benefits or assistance.

(5) "Supplenental needs trust" neans a discretionary trust established
for the benefit of a person with a severe and chronic or persistent
disability (hereinafter referred to in this section as the "benefici-
ary") which confornms to all of the following criteria:

(A) The trust docunent <clearly evidences the creator's intent to
supplenent, not supplant, inpair or dininish, governnent benefits or
assi stance for which the beneficiary may otherw se be eligible or which
the beneficiary nay be receiving. except as provided in item(B) of this
subpar agr aph:;

(B) The trust docunent prohibits the trustee from expending or
distributing trust assets in any way which nmay supplant, inpair _or
di m ni sh governnent benefits or assistance for which the beneficiary nay
otherwise be eligible or which the beneficiary may be receiving.
Provi ded, however, that the trustee may be authorized to nmake such
distributions to third parties to nmeet the beneficiary's needs for food,
clothing, shelter or health care but only if the trustee deternines that
the beneficiary's basic needs will be better nmet if such distributionis
nmade, and that it is in the beneficiary's best interests to suffer the
consequent effect, if any, on the beneficiary's eligibility for or
recei pt of governnent benefits or assistance;

(C) The beneficiary shall not have the power to assign, encunber
direct, distribute or authorize distributions fromthe trust:;

(D) If an inter vivos trust, the creator of the trust is a person or
entity other than the beneficiary or the beneficiary's spouse; and

(E) Notwithstanding item (D) of this subparagraph, the beneficiary of
a suppl enental needs trust may be the creator of the trust if such trust
neets the requirenents of subparagraph two of paragraph (b) of subdivi-
sion tw of section three hundred sixty-six of the social services |aw
and of the requlations inplenenting such clauses. Provided, however,
that if the trust is funded with the proceeds of retroactive paynents
nmade as a result of a court action and due the beneficiary under the
federal supplenental security incone program as established under title
XVl __of the federal social security act, the creation of a suppl enental
needs trust by the beneficiary under this subparagraph shall not inpair
nor limt any right under applicable |law of a representative payee to
receive reinbursement out of such proceeds for expenses incurred on
behal f of the beneficiary pending the determ nation of the beneficiary's
eligibility for such federal supplenental security incone program nor
any right under applicable |law of any state or |ocal governnental entity
which provided the beneficiary wth interim assistance pending the
deternmnation of the beneficiary's eligibility for such federal supple-
nental security incone programto be repaid out of such proceeds for the
anpunt of such interim assistance.

(b) A supplenental needs trust shall be construed in accordance wth
the foll ow ng:
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(1) It shall be presuned that the creator of the trust intended that
neither principal nor inconme be used to pay for any expense which would
otherwise be paid by governnent benefits or assistance for which the
beneficiary m ght otherw se be eligible or which the beneficiary m ght
be receiving, notw thstanding any authority the trustee may have to nmke
distributions for food, clothing, shelter or health care as provided in
item (B) of subparagraph five of paragraph (a) of this section;

(2) This paragraph shall not be applicable to the extent that the
application or possible application of such paragraph would reduce or
elimnate the beneficiary's entitlenent to government benefits or
assi st ance;

(3) Neither principal nor incone held in trust shall be deened an
avai l able resource to the beneficiary under any program of governnent
benefits or assistance; however, actual distributions fromthe trust my
be considered to be income or resources of the beneficiary to the extent
provided by the terns of any such program

(4) The trustee of the trust shall not be deened to be holding assets
for the benefit of the beneficiary for purposes of section 43.03 of the
nental hygiene law or section one hundred four of the social services
|l aw, and

(5) If the trust provides the trustee wth the authority to make
distributions for food, clothing, shelter or health care as provided in
item (B) of subparagraph five of paragraph (a) of this section. and if
the nere existence of such authority would, under the terns of any
program of governnent benefits or assistance, result in the benefici-
ary's loss of governnent benefits or assistance, regardless of whether
such authority were actually exercised, then:

(A) if the trust instrunent expressly provides, such provision shal
be null and void and the trustee's authority to make such distributions
shall cease and shall be limted as otherw se provided; or

B) the trust shall no |longer be treated as a supplenental needs trust
pursuant to this section and the trust shall be construed, and the trust
assets considered, without regard to the provisions of this section.

(c) (1) Paragraph (b) of this section shall not apply to the extent
that the trust is funded, directly or indirectly, by the beneficiary,
except as provided in item (E) of subparagraph five of paragraph (a) of
this section., by soneone with a legal obligation of support to the bene-
ficiary, or by sonmeone with another financial obligation to the benefi-
ciary to the extent of such obligation, at the tine the beneficiary is
receiving or applying to receive:

(A) Governnent benefits or assistance for which an incone and resource
calculation is nade; or

(B) Services, care or assistance for which paynent or reinbursenent is
or may be sought wunder section 43.03 of the nental hygiene | aw or
section one hundred four of the social services |aw

(2) To the extent that paragraph (b) of this section does not apply,
the trust shall not be treated as a supplenental needs trust under this
section, and the trust shall be construed, and the trust assets consid-
ered, without regard to the provisions of this section.

(d) The provisions of paragraph (b) of this section shall not apply to
bar clainms by the governnent against persons with an interest in or
under the trust other than the beneficiary.

(e) (1) The followi ng | anguage may be used as part of a trust instru-
nent., but is not required, to qualify a trust as a supplenental needs
trust:
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"1. The property shall be held, IN TRUST, for the benefit of
(hereinafter the "beneficiary") and shall be held, nmnaged. invested and
reinvested by the trustee, who shall collect the incone therefrom and
after deducting all charges and expenses properly attributable thereto,

shall, at any tine and fromtine to tine, apply for the benefit of the
beneficiary, so much (even to the extent of the whole) of the net incone
and/or principal of this trust as the trustee shall deem advisable, in

hi or her sole and absolute discretion, subject to the limtations set
forth below The trustee shall add to the principal of such trust the

bal ance of net incone not so paid or applied.

2. It is the grantor's intent to create a supplenental needs trust
which conforns to the provisions of section 7-A-3.8 of the estates,
powers and trusts |law. The grantor intends that the trust assets be used
to supplenent., not supplant, inpair or dimnish, any benefits or assist-
ance of any federal, state, county, city, or other governmental entity
for which the beneficiary nay otherwi se be eligible or which the benefi-
ciary may be receiving. Consistent with that intent, it is the grantor's
desire that., before expending any anpbunts from the net incone and/or
principal of this trust, the trustee consider the availability of al
benefits fromgovernnent or private assistance prograns for which the
beneficiary may be eligible and that., where appropriate and to the
extent possible, the trustee endeavor to maxim ze the collection of such
benefits and to facilitate the distribution of such benefits for the
benefit of the beneficiary.

3. None of the incone or principal of this trust shall be applied in
such a manner as to supplant, inpair or dininish benefits or assistance
of any federal, state, county, city, or other governnental entity for
which the beneficiary may otherw se be eligible or which the beneficiary
may be receiving.

4. The beneficiary does not have the power to assign, encunber
direct, distribute or authorize distributions fromthis trust."

(2) (A 1If the creator elects, the followi ng additional |anguage nmay
be used:

"Not wi t hst andi ng the provisions of paragraphs two and three above, the
trustee may nake distributions to neet the beneficiary's need for food,
clothing, shelter or health care even if such distributions may result
in an inpairnent or dimnution of the beneficiary's receipt or eligibil-
ity for governnent benefits or assistance but only if the trustee deter-
mnes that (i) the beneficiary's needs wll be better nmet if such
distribution is nmade, and (ii) it is in the beneficiary's best interests
to suffer the consequent effect, if any, on the beneficiary's eligibil-
ity for or receipt of governnent benefits or assistance."

(B) If the trustee is provided with the authority to make the distrib-
utions as described in item (A of subparagraph two of this paragraph,
the creator may elect to add the foll ow ng cl ause:

" provided, however, that if the nere existence of the trustee's
authority to nmake distributions pursuant to this paragraph shall result
in the beneficiary's |oss of governnent benefits or assistance, regard-
| ess of whether such authority is actually exercised, this paragraph
shall be null and void and the trustee's authority to make such distrib-

utions shall cease and shall be |linited as provided in paragraphs two
and three above., wi thout exception."

(f) Nothing in this section shall affect the establishnent, interpre-
tation or construction of trust instrunents which do not conformwth
the provisions of this section, nor shall this section inpair the

state's authority to be paid fromor seek reinbursenent fromany trust
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whi ch does not conformw th the provisions of this section or to deem
the principal or incone of such trust an avail able resource under any
program of governnent benefits or assistance.

8§ 7-A-3.9 Charitable purposes; enforcenent

The rules for charitable purposes and enforcenent are provided in
article eight of this chapter.

8§ 7-A-3.10 Creation of trust induced by fraud, duress, or undue influ-
ence or the result of m stake

A trust is voidable to the extent its creation, anendnent or restate-
nent was induced by fraud, duress, or undue influence or the creation
anendnent or restatenent of the trust was the result of a nistake.

8§ 7-A-3.11 Oral trusts not recognized

O her than a testanentary trust in a nuncupative will created pursuant
to section 3-2.2 of this chapter, no oral trust can be created in New
Yor k.

8 7-A-3.12 Trusts for pets

(a) Atrust for the care of a designated donestic or pet animl is
valid. Such trust shall term nate when the living aninmal beneficiary or
beneficiaries of such trust are no |onger alive.

(b) The intended use of the principal or incone of a trust that is
aut horized pursuant to paragraph (a) of this section may be enforced by
a person designated for that purpose in the trust instrument. |If no
person is appointed to act or the person appointed is unable or unwl| -
ing to act, a court nmay appoint a person to act. A trustee or person
having an interest in the welfare of the aninmal nay request the court to
appoint a person to enforce the trust or to renpve a person appointed.

(c) Except as otherw se expressly provided in the trust instrunent, no
portion of the principal or incone nay be converted to the use of the
trustee or to any use other than for the benefit of all covered aninals.

(d) Upon ternmination, the trustee shall transfer the unexpended trust
property as directed in the trust instrunent or, if there are no such
directions in the trust instrunent, the property shall pass to the sett-
lor or to the settlor's successors in interest.

(e) A court may reduce the anbunt of the property transferred if it
deternmines that the anpunt substantially exceeds the ampunt required for
the intended use. The anmpunt of the reduction, if any, passes as unex-
pended trust property pursuant to paragraph (d) of this section

(f) If no trustee is designated or no designated trustee is willing or
able to serve, a court shall appoint a trustee and nmay nmake such ot her
orders and deternminations as are advisable to carry out the intent of
the settlor and the purposes of this section.

8 7-A-3.13 Noncharitable trust without ascertainable beneficiary

Except as otherw se provided in section 7-A-3.12 of this part, or by
anot her statute, the following rules apply:

(a) Atrust may be created for a noncharitable purpose without a defi-
nite or definitely ascertainable beneficiary or for a noncharitable but
otherwi se valid purpose to be selected by the trustee. The trust shal
not be enforced for nore than twenty-one years.

(b) A trust authorized by this section shall, or nay, be enforced by a
person appointed in the terns of the trust or, if no personis
appointed, or if the person so appointed is unwilling or unable to act,

by a person appointed by the court.

(c) Property of a trust authorized by this section nmay be applied only
for its intended purpose. Except as otherw se provided by the terns of
the trust, if the court determnes that not all of the trust property is
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required for its intended purpose, the excess property shall be distrib-

uted to the settlor or to the settlor's successors in interest.

8 7-A-3.14 Anendnent of trust other than by trust contributor to a revo-
cabl e trust

(a) A trust may be anended by a person other than the trust contribu-
tor to a revocable trust to the extent the trust terns provide

(b) Any authorized trust anmendnent by a person other than the trust
contributor to a revocable trust shall be in witing and executed by the
person authorized to anend the trust, and except as otherw se provided
in the governing instrunent, shall be acknow edged or witnessed in the
nanner required by paragraph (c) of section 7-A-3.3 of this part, and
shall take effect as of the date of such execution. Witten notice of
such anmendnent shall be delivered to at | east one other trustee within a
reasonable tine if the person executing such anendnent is not the sole
trustee, but failure to give such notice shall not affect the wvalidity
of the anmendnment or the date upon which such anendnent shall take
effect. No trustee shall be liable for any act reasonably taken in reli-
ance on an existing trust instrunment prior to actual receipt of notice
of anmendnent thereof. Absent witten consent, no trustee shall be liable
for the failure to conply with an anendnent that expands, restricts or
otherwise nodifies the trustee's duties, powers, obligations, or conpen-
sation for a period of sixty days after receipt of notice of anmendnent.
8 7-A-3.15 Modification, term nation, or ref ormati on of trust;

proceedi ngs for approval or di sapproval

(a) Atrust terminates when and to the extent:

(1) The terns of the trust so provide, including by the valid exercise
of a power to revoke pursuant to the terns of the trust;

(2) No purpose of the trust remnins to be achi eved;

(3) The purposes of the trust have becone unlawful., contrary to public
policy, or inpossible to achieve;

(4) Al of the trust property has been distributed by the trustee in
accordance with the terns of the trust;

(5) Atrust is revoked pursuant to section 7-A-3.16 of this part; or

(6) A court orders a ternmination in a proceeding brought pursuant to
either section 7-A-3.17 or section 7-A-3.19 of this part.

(b) A proceeding to approve or disapprove a nodification or termi-
nation pursuant to sections 7-A-3.17, 7-A-3.19 and 7-A-3.21 of this
part., or a reformation pursuant to section 7-A-3.20 of this part may be
commenced solely by a trustee or beneficiary on notice to the parties
interested in the proceeding. The parties interested in such a proceed-
ing shall include the trustee and any person or persons upon whom
service of process would be required in a proceeding for the judicial
settlenment of the account of the trustee, taking into account SCPA 315.
In addition, the party commencing any proceeding pursuant to this para-
graph shall notify the settlor in witing that such proceeding has been
comenced.

(c) Notwithstanding any of the provisions in sections 7-A-3.17,
7-A-3.19 and 7-A-3.21 of this part to the contrary, a trust shall not be
nodified or terminated to the extent that doing so would jeopardize

(A) the deduction or exclusion originally clained with respect to any
contribution to the trust that qualified for the annual exclusion under
section 2503(b) of the Internal Revenue Code, the marital deduction
under section 2056(a) or 2523(a) of the Internal Revenue Code. or the
charitabl e deduction under section 170(a), 642(c), 2055(a) or 2522(a) of
the Internal Revenue Code; or
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(B) the qualification of a transfer as a direct skip under section
2642(c) of the Internal Revenue Code:; or

(C) any other specific tax benefit for which a contribution originally
qualified for incone, gift, estate, or generation-skipping transfer tax
pur poses under the Internal Revenue Code; or

(D) a beneficiary's eligibility for, or a beneficiary's receipt of,
public benefits or both.

8 7-A-3.16 Revocation or anendnent of irrevocable lifetine trust initi-
ated by consent

(a) Upon the witten consent, acknow edged or proved in the nanner
required by the laws of this state for the recording of a conveyance of
real property, of all the living persons beneficially interested in a
trust of property, heretofore or hereafter created, the creator of such
trust may revoke or amend the whole or any part thereof by an instrunent
in witing acknow edged or proved in like nmanner, and thereupon the
estate of the trustees ceases with respect to any part of such trust
property, the disposition of which has been revoked. If the conveyance
or other instrunment creating a trust of property was recorded in the
office of the clerk or register of any county of this state, the instru-
nent revoking or anending such trust, together with such witten
consents thereto, shall be recorded in the sane office of every county
in which the conveyance or other instrunent creating such trust was
recorded. The «creator's power to consent to a revocation or anendnent
may be exercised by an agent under a power of attorney only to the
extent authorized by the power of attorney or under the terns of the
trust.

(b) For the purposes of paragraph (a) of this section, a disposition,
contained in a trust created on or after Septenber first. nineteen
hundred fifty-one, in favor of a class of persons described only as the
heirs, next of kin or distributees, or by any termof like inport, of
the creator of the trust does not create a beneficial interest in such
persons..

(c) If not all of the beneficiaries consent to a revocation or anend-
nment of the trust under paragraph (a) of this section and the creator so
consents, the revocation or anendnent nmay be approved by the court in a
proceeding brought by the creator or a beneficiary if the court is
satisfied that:

(1) if all of the beneficiaries had consented, the trust could have
been nodified or term nated under paragraph (a) of this section; and

(2) the interests of a beneficiary who does not or cannot consent will
be adequately protected; and

(3) the revocation or amendnent will not |eopardize any tax described
in paragraph (c) of section 7-A-3.15 of this part; and
(4) the revocation or anendnent will not jeopardize a beneficiary's

eligibility for, or a beneficiary's receipt of, public benefits or both.

(d) A trustee is not an interested person for the purposes of para-
graph (c) of this section.

e) For the purposes of this section, a trustee who exercises a ower
pursuant to section 7-A-8.18 of this article is not a creator
8 7-A-3.17 Modification or ternination because of unanticipated circum

stances or inability to admnister trust effectively

(a) The court may nodify the adninistrative terns of a trust if the
nodi fication, because of circunstances not anticipated by the settlor or
for any other conpelling reason, will further the purposes of the trust.
To the extent practicable, the nodification shall be made in accordance
with the settlor's probable intention.
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(b) The court may nodify the dispositive terns of a trust, other than
a wholly charitable trust or a supplenental needs trust that conforns to
the provisions of section 7-A-3.8 of this part, or termnate such trust
if, because of circunstances not anticipated by the settlor., including
changes in law, nodification or termnation will further the purposes of
the trust; provided., however, no nodification allow ng invasion of prin-
cipal for an incone beneficiary may be made if the trust terns expressly
provide that the settlor does not intend an invasion of principal for an
incone beneficiary's health, education, maintenance or support. To the
extent practicable, the nodification shall be nade in accordance with
the settlor's probable intention.

(c) Upon termnation of a trust under this section., the trustee shal
distribute the trust property in accordance with the terns of the trust
or as the court may otherw se direct.

8§ 7-A-3.18 Cy pres

The rules for cy pres to be applied to this article are provided in
subpar agraph one of paragraph (c) of section 8-1.1 of this chapter.
8 7-A-3.19 Modification or termination of uneconom cal trust

(a) After notice to the qualified beneficiaries, the trustee of a
trust consisting of trust property having a total value |less than one
hundred thousand dollars nmay termnate the trust if the trustee
concludes that the value of the trust property is insufficient to justi-
fy the cost of admnistration. Upon termination of a trust pursuant to
this paragraph, the trustee shall distribute the trust property as the
trustee deternines will best effectuate the settlor's intention.

(b) The court may nodify or termnate a trust or renpve the trustee
and appoint a different trustee if it determines, under the circum
stances, that the value of the trust property is insufficient to justify
the cost of administration. Upon ternmination of a trust pursuant to this
paragraph, the trust property shall be distributed as the court deter-
mnes will best effectuate the settlor's intention. Nothing in this

aragraph shall be deened to supersede the provisions of paragraph (c
of section 8-1.1 of this chapter governing a wholly charitable trust.

(c) Notwithstanding paragraphs (a) and (b) of this section, a trust
shall not be ternminated if the express terns of the trust prohibit its
early term nation

(d) This section shall not apply to:

(1) an easenent for conservation or preservation; or

(2) a supplenental needs trust, pursuant to section 7-A-3.8 of this
part; or

(3) a wholly charitable trust, pursuant to subparagraph four of para-
graph (c) of section 8-1.1 of this chapter.

8 7-A-3.20 Reformation to correct mni stakes

The court may reformthe terns of a trust, even if unanbiguous, to
conform the terns to the settlor's intention if it is proved by clear
and convincing evidence what the settlor's intent was and that specific
termse of the trust do not carry out that intent because the specific
terms were affected by a nmistake of fact or law, whether in expression
or _inducenent.

8 7-A-3.21 Modification to achieve settlor's tax or supplenental needs
trust objectives

(a) The court may nodify the terns of a trust in a manner that is not
contrary to the settlor's probable intention in order to achieve the
settlor's tax objectives or to conformsuch trust to the requirenents of
section 7-A-3.8 of this part. The court nmay provide that the nodifica-
tion has a retroactive effect.
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(b) Cross reference: For provisions regarding the limted power of a
trustee to anend a trust for certain tax purposes., see section 11-1.11
of this chapter.

8 7-A-3.22 Conbination and division of trusts

(a) After notice to the qualified beneficiaries, a trustee may conbine
two or npre trusts into a single trust or divide a trust into two or
nore separate trusts and distribute the trust property to the trustee of
each separate trust if the result does not inpair the rights of any
beneficiary or adversely affect achievenent of the purposes of the
trust, including any tax purposes.

(b) The court, having jurisdiction of an express trust, upon the peti-
tion of the trustee or of any qualified beneficiary and upon notice to
all qualified beneficiaries, may direct the conbination of two or nore
trusts for any reason not directly contrary to the primary purpose of
each trust, or my direct the establishnent of two or nore separate
trusts for any reason not directly contrary to the primry purpose of
the trust.

(c) Unless the court otherwise directs, the trusts established pursu-
ant to this section by the division of an existing trust shall be deened
to have been created as of the date the divided trust was created;
provided that the separate trusts created under paragraph (a) of this
section may be deened created. unless in violation of the limtations
pursuant to sections 9-1.1, 10-8.1 and 10-8.2 of this chapter, upon the
date or dates provided in the instrunent or instrunents required by
paragraph (g) of this section.

(d) Unless the court directs otherwise, a trust established by the
conbination of two or nore trusts under paragraph (a) of this section
shall be deened to be created on the date specified by the trustee.

(e) Unless the court directs otherw se, and except as provided in
paragraph (f) of this section, the property distributed to the separate
trust shall be fairly representative of appreciation or depreciation and
shall be based upon the fair nmarket value of the assets on the date or
dates of the distributions of such assets to the separate trusts.

(f) Where separate trusts are to be created to segregate property
transferred in trust by a creator, including but not limted to, a
transfer treated as nade by a spouse by reason of section 2513 of the
United States Internal Revenue Code, fromproperty transferred in trust
by one of nore different creators or fromproperty transferred pursuant
to a disposing instrunent from property transferred by the sane creator

ursuant to another disposing instrunent aragraph (e) of this section
shall not apply if the original assets transferred remain or can be
traced.

(g) Separate trusts or a trust resulting from the conbination of
existing trusts shall be established under paragraph (a) of this section
by an instrunent or instrunents in witing. signed and acknow edged by
the trustee. Such instrunents shall be filed in the office of the clerk
of the court having jurisdiction over the trust; except that where the
divided trust was a lifetine trust or where all of the conbined trusts
were lifetinme trusts and the divided trust or all of the conbined trusts
have not been the subject of a proceeding in surrogate's court, no
filing is required. Whether or not filing is required, a copy of the
instrument or instrunents shall be served on all qualified beneficiaries
of the trusts, or the guardian of the property, committee, conservator,
adult guardian, or personal representative of such persons., by redgis-
tered or certified mail, return receipt requested, or by personal deliv-
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ery or upon application of the trustee in any other manner directed by
the court.

(h) In any case where the Internal Revenue Code requires that an
election or other action be nade or taken by the executor, or if no
trustee of a trust wunder a will has qualified. the term"trustee" as
used in this section shall nean the executor or admnistrator of an
estate. In any such case, the trustee shall conply with any action taken
by the executor or adnministrator under this section

(i) For purposes of this section, a division of a trust into two or
nore separate trusts to pernit one or nore such trusts to be governed by
article eleven-A of this chapter and another one or npre such trusts to
be governed by section 11-2.4 of this chapter shall be deened to be for
a reason which is not directly contrary to the primary purpose of the
trust unless such division is expressly prohibited by the terns of the
di sposi ng instrunent.

(j) Unless the terns of the trust that is divided into separate trusts

provide otherwi se, the conm ssions allowed to a trustee as determn ned
pursuant to article twenty-three of the SCPA. as anended fromtine to
tine, shall not be increased by reason of the establishnment of separate
trusts pursuant to this section unless the court otherwise permts an
increase; provided., however, that such trustee shall be entitled to
charge the trust for any additional reasonable and necessary expenses
incurred in the adm nistration of such separate trusts.

PART 4. BANK ACCOUNTS | N TRUST FORM

8 7-A-4.1 Definitions

For the purposes of this part, the following terns shall have the
fol l owi ng neani ngs:

(a) A "beneficiary" neans a person who is described by a depositor as
a person for whoma trust account is established or numintained.

b) A "depositor" neans a person in whose name a trust account subject
to this part is established or maintained.

(c) A"financial institution" neans a bank, trust conpany, national
banking association, savings bank, industrial bank, private banker
foreign banking corporation, federal savings and loan association, a
savings institution chartered and supervised as a savings and | oan or
simlar institution under federal law or the laws of a state, a federa
credit union, or a credit union chartered and supervised under the | aws
of a state.

(d) A "trust account" nmeans a savings, share, certificate or deposit
account in a financial institution established by a depositor describing
hinself or herself as trustee for another, other than a depositor
describing hinself or herself as acting under a will, trust instrunent
or other instrunent., court order or decree.

8 7-A-4.2 Ternms of a trust account

The funds in a trust account., which shall include any dividends or
interest thereon, shall be trust funds subject to the following ternmns:

(a) The trust can be revoked, termnated or nodified by the depositor
during his or her lifetine only by neans of, and to the extent of., with-
drawals fromor charges against the trust account nade or authorized by
the depositor or by a witing which specifically nanes the beneficiary

and the financial institution. The witing shall be acknow edged or
proved in the manner required to entitle convevances of real property to
be recorded and shall be filed with the financial institution wherein

the account is maintained.
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(b) A trust can be revoked, termnated or nodified by the depositor's
will only by neans of, and to the extent of, an express direction
concerning such trust account., which shall be described in the will as
being in trust for a naned beneficiary in a naned financial institution
Where the depositor has nore than one trust account for a particular
beneficiary in a particular financial institution, such a direction wll
affect all such accounts, unless the directionis limted to one or nore
accounts specifically identified by account nunber in addition to the
f or egoi ng requirenents. A testanentary revocation, termination or
nodi fication pursuant to this paragraph can be affected by express words
of revocation, termnation or nodification, or by a specific bequest of
the trust account, or any part of it, to soneone other than the benefi-
ciary. A bequest or part of a trust account shall operate as a pro tanto
revocation to the extent of the bequest.

(c) If the depositor survives the beneficiary, the trust shall term-
nate and title to the funds shall continue in the depositor free and
clear of the trust.

(d) If the beneficiary survives the depositor, and the depositor's
will contains no provision revoking, termnating or nodifying the trust
account under paragraph (b) of this section, the trust shall ternminate
and title to the funds shall vest in the beneficiary free and clear of
the trust. subject to the rules for cy pres., pursuant to subparagraph
one of paragraph (c) of section 8-1.1 of this chapter, if the benefici-
ary is a charitable organization that at the tinme of vesting or of
paynment of the funds is not in existence or is not carrying out charita-
ble activities or if the circunstances otherw se support the application
of cy pres, and further subject to the provisions of section one thou-
sand two-a of the not-for-profit corporation law if the beneficiary is a
di ssolved or dissolving charitable corporation to which such section
applies. The application of cy pres shall take precedence over the rule

overnin aynent to nmultiple beneficiaries pursuant to paragraph (b) of
section 7-A-4.6 of this part.

(e) If the beneficiary survives the depositor and the depositor's will
contains | anguage sufficient under paragraph (b) of this section, to
revoke, ternmnate or nodify the trust, in whole or in part, that part of
the trust which is affected shall ternminate and title to the funds shal

be subject to disposition by the depositor's will, free and clear of the
trust.
8§ 7-A-4.3 Paynent to beneficiary

a If the beneficiary survives the depositor under the circunstances
provided in paragraph (d) of section 7-A-4.2 of this part, the funds
shal | be paid to the beneficiary upon his or her order, if, at the tine

of his or her denmand for paynent of all or part of the funds, he or she
is eighteen or nore yvears of age.

(b) If the beneficiary survives the depositor under the circunstances
provided in paragraph (d) of section 7-A-4.2 of this part, and if the
beneficiary is under eighteen years of age at the tine denand for
paynent of any part or all of the funds is nade, the funds may be paid
to the order of the parent or parents of the beneficiary to be held for
the use and benefit of such infant beneficiary or to the order of the
duly appointed guardian of the property of the beneficiary, if the funds
are equal to or are less than ten thousand dollars; but if the funds are
nore than ten thousand dollars, the funds shall be paid only to the
order of the duly appointed guardian of the property of the beneficiary.
8§ 7-A-4.4 Effect of paynent
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A financial institution which upon the death of a depositor and, prior
to service upon it of a restraining order, injunction or other appropri-
ate process froma court of conpetent jurisdiction prohibiting paynment,
nakes paynent to a beneficiary, or if the beneficiary is under eighteen
yvears of age, to the qguardian of the property or to the parent or
parents of the infant pursuant to section 7-A-4.3 of this part, shall,
to the extent of such paynent, be released fromliability to any person
claimng aright to the funds and the receipt or acquittance of the
person to whom paynent is nade shall be a valid and sufficient rel ease
and discharge of the financial institution.

8 7-A-4.5 Joint depositors

If atrust account is established in the nanes of npbre than one depos-
itor, in aformto be paid or delivered to any, or the survivor of them
in trust for another, such account shall be subject to the terns of this
part, except that the title to the funds on deposit, as between the
depositors, shall be governed by article XIII-E of the banking | aw.

8 7-A-4.6 Multiple beneficiaries

(a) Whenever any proceeds of a trust account would pass to two or nore
beneficiaries, pursuant to section 7-A-4.2 of this part, such proceeds
shall pass to such beneficiaries in equal proportions, unless the terns
of the trust provide otherw se

(b) Whenever any proceeds of a trust account would pass to two or nore
beneficiaries, pursuant to section 7-A-4.2 of this part, and one or npbre
of the beneficiaries predeceases the depositor, such proceeds shall pass
to the surviving beneficiary or beneficiaries in equal proportions,
unless the terns of the trust provide otherwi se or unless the rules of
cy pres take precedence, pursuant to section 7-A-4.2 of this part.

8 7-A-4.7 Application

This part shall apply to all funds in trust accounts, as defined
pursuant to paragraph (d) of section 7-A-4.1 of this part, which are in
existence on the effective date of this article, except that its
provisions shall not inpair or defeat any rights which have accrued
prior to such date
8§ 7-A-4.8 Rights not affected

This part shall not affect:

(a) the rights of creditors of the depositor or his or her estate; or

(b) the rights of fiduciaries of the estate of the depositor; or

(c) the rights of the surviving spouse of the depositor.

PART 5. RIGHTS OF BENEFI Cl ARIES AND CREDI TORS; SPENDTHRI FT AND
DI SCRETI ONARY TRUSTS

8 7-A-5.1 Rules regarding transfer of incone in trust; rights of credi-
tors

(a) Aright of a beneficiary to receive incone fromproperty and apply
it to the use of or pay it to any person may not be transferred by
assignnent or otherwise unless a power to transfer such right, or any
part thereof, is conferred upon such beneficiary by the instrunent
creating or declaring the trust. The provisions of this paragraph shal
not apply to:

(1) a beneficiary's incone interest with respect to trust property
attributable to such beneficiary; or

(2) the proceeds of a life insurance policy, pursuant to section 7-A-
5.3 of this part.

(b) Notwi thstandi ng paragraph (a) of this section
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(1) The beneficiary of a trust who has the right to receive incone
from property and apply it to the use of or pay it to any person may,
unl ess otherwi se provided in the instrunent creating or declaring such
trust, transfer any ampunt in excess of ten thousand dollars of the
annual incone to which the beneficiary is entitled fromsuch trust to
the spouse, issue, ancestors, brothers, sisters, uncles, aunts, nephews
or nieces of such beneficiary, or to a trustee, guardian for property,
conm ttee, conservator, curator, custodian, or the donee of a power
during mnminority for the benefit only of any such person bearing such
relationship to the beneficiary. Provided that such transfer is
evidenced by a witten instrunment that is signed and acknow edged by the
beneficiary and delivered to the trustee of the trust, together with an
affidavit by the beneficiary that such transfer and any like transfer
concurrently in effect are for all or part of the excess over ten thou-
sand dollars of the annual incone fromsuch trust to which such benefi-
ciary is entitled, and that the beneficiary has not received and is not
to receive any consideration in noney or noney's worth for the transfer.

(2) Any such transfer shall be effective in any year only as to incone
fromsuch trust in excess of ten thousand dollars to which such benefi-
ciary is entitled, and for this purpose, all previous like transfers
applicable to a given year shall be taken into account. If two or nore
transfers are made in or for any year in a total anmpunt exceeding the
sum of ten thousand dollars, transferees shall be preferred in the order
in which the instrunments of transfer were delivered to the trustee

(3) Atrustee shall be exonerated and fully discharged for any paynent
nade to a transferee in reliance on the affidavit of a beneficiary
pursuant to subparagraph one of this paragraph.

(4) The provisions of this paragraph shall not apply to sections 7-A-
5.3 and 7-A-5.5 of this part.

(c) Atransferee of income may, if he or she has not received or is
not to receive any consideration in noney or noney's worth therefor,
make a further transfer of such incone only to one or nore of the
perm ssible transferees referred to in subparagraph one of paragraph (b)
of this section, other than a prior transferor; provided, however, that
upon the death of a transferee, any incone not so transferred by him or
her shall be an asset of his or her estate, subject to his or her testa-
nentary disposition or passing to his or her distributees under the
statutes of descent and distribution.

(d) A beneficiary who has the right to receive the incone from proper-
ty and apply it to the use of or pay it to any person, is not precluded
by anything contained in this section fromtransferring by assignnent or
otherwise any part or all of such incone to or for the benefit of
persons whomthe beneficiary is legally obligated to support.

(e) To the extent a trust beneficiary validly transfers an incone
interest during his or her lifetine or at death if the interest has not
termnated, the transferee becones a beneficiary of the trust.

(f) A beneficiary's inconme interest is subject to the clains of credi-
tors of the beneficiary to the extent provided by law, including article
fifty-two of the civil practice law and rules and sections 7-A-5.4 and
7-A-5.7 of this part.

8 7-A-5.2 Rules regarding transfer of principal interests in trust;
rights of creditors

(a) For all trusts created prior to the effective date of this arti-
cle, the right of a beneficiary of a trust to receive principal my be
transferred by assignnment or otherw se, unless such transfer is prohib-
ited by the instrunent creating or declaring the trust. Such a provision
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shall not apply to a beneficiary's interest in principal with respect to
property attributable to that trust beneficiary.

(b) For all trusts <created on or after the effective date of this
article, the right of a beneficiary of a trust to receive principal
shal | not be transferred by assignnent or otherw se, unless a power to

transfer such right. or any part thereof., is conferred upon such benefi-
ciary by the instrunent creating or declaring the trust. The provisions
of this paragraph shall not apply to a beneficiary's interest in princi-
pal with respect to property attributable to that trust beneficiary, or
to proceeds of a life insurance policy pursuant to section 7-A-5.3 of
this part.

(c) Whenever a trust is created:

(1) to the extent a trust beneficiary validly transfers an interest in
principal during lifetine or at death if the interest has not term-
nated, the transferee becones a beneficiary of the trust.

(2) a beneficiary's interest in principal is subject to the clains of
creditors of the beneficiary to the extent provided by law, including
article fifty-two of the <civil practice |law and rules, and sections
7-A-5.4 and 7-A-5.7 of this part.

8 7-A-5.3 When proceeds of life insurance policy inalienable

The proceeds of a life insurance policy which, under a trust or other
agreenent, are upon the death of the insured left with the insurance
conpany shall not be:

(a) transferred;

(b) subject to commutation or encunbrance; or

(c) subject to |legal process except in an action for necessaries, if
provisions to such effect were incorporated in such trust or other
agr eenent .

8 7-A-5.4 Special creditor exceptions to restraints on involuntary
alienation

(a) An order of support directing the paynent of alinony, maintenance,
support or child support may be enforced against the inconme interest of
a beneficiary who is subject to a spendthrift provision, pursuant to
section five thousand two hundred forty-one of the civil practice |aw
and rules, and against a principal interest that is subject to a
spendthrift provision.

(b) A spendthrift provision shall be unenforceable against:

(1) a judgnent creditor who has provided goods or perforned services
suitable to the conditionin life of the person to whom they are
furnished or for whose benefit they are perfornmed, and which neet his or
her actual needs at the tinme such goods are provided or services are
per f or ned;

(2) a judgnent creditor who has provided services for the protection
of a beneficiary's interest in the trust; and

(3) aclaimof this state or the United States to the extent a statute
of this state or federal |aw so provides.

(c) Nothing in this section shall be construed to |linit the rights of
creditors as otherw se provided by |aw.

8 7-A-5.5 Discretionary trusts

(a) A beneficiary shall not transfer his or her discretionary trust
interest whether or not the interest is spendthrifted.

(b) A beneficiary's discretionary trust interest shall be subject to
the clains of creditors of the beneficiary to the extent provided by
law, including section 7-A-5.7 of this part and article fifty-tw of the
civil practice law and rul es.
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(c) A beneficiary of a discretionary trust interest has the right to
nmaintain a judicial proceeding against a trustee for an abuse of
discretion or failure to conply with a standard for distribution
8 7-A-5.6 Creditor's claim against trust contributor to a revocable

trust

(a) Whether or not the terms of a trust contain a spendthrift
provision, the following rules shall apply:

(1) During the lifetinme of the trust contributor, the property of a
trust which is revocable by the trust contributor shall be subject to
clains of the trust contributor's creditors.

(2) After the death of a trust contributor, and subject to the trust
contributor's right to direct the source fromwhich liabilities shall be
paid. the property of a trust over which imediately before the trust
contributor's death the trust contributor has the power to revoke is
subject to clains of the trust contributor's creditors, costs of adm n-
istration of the trust contributor's estate, and the expenses of the
trust contributor's funeral and disposal of the trust contributor's
remains to the extent the settlor's probate estate is inadequate to
satisfy those clains, costs, and expenses.

(b) For purposes of paragraph (a) of this section, a trust created
before the date of the enactnent of this article is a revocable trust
only if the creator reserved an unqualified power of revocation pursuant
to section 10-10.6 of this chapter.

(c) During the period the holder of a power of wthdrawal nmy exercise
such power, the property subject to the power is subject to the clains
of the powerholder's creditors, the creditors of the powerholder's
estate and the expense of administering the powerholder's estate to the
extent provided pursuant to section 10-7.2 of this chapter.

8 7-A-5.7 Creditor clains to property contributed to a trust by a trust
beneficiary

(a) To the extent that a beneficiary's trust interest is attributable
to property contributed by a beneficiary, whether or not the benefici-
ary's interest is subject to a spendthrift provision, the interest is
subject to the clains of the beneficiary's existing or subsequent credi-
tors.

(b) For the purposes of paragraph (a) of this section, upon the |apse,
release, or waiver of a power of withdrawal., the holder of the power of
withdrawal is treated as making a contribution of property to the trust
only to the extent the value of the property affected by the | apse,
rel ease, or waiver exceeds the greatest anount specified at the tinme of
the |apse, release, or waiver in section 2041(b)(2), 2503(b) or 2514(e)
of the Internal Revenue Code.

(c) Paragraph (a) of this section shall not apply to property contrib-
uted by a beneficiary to a trust for the beneficiary's spouse:

(1) described in section 2523(e) of the Internal Revenue Code; or

(2) for which the election described in section 2523(f) of the Inter-
nal Revenue Code has been made; and

(3) to a trust to the extent the assets of such trust are attributable
to a trust described in either subparagraph one or two of this paragraph
after the death of the beneficiary's spouse

(d) A provision in any trust, other than a testanentary trust or a
trust which neets the requirenents of subparagraph two of paragraph (b)
of subdivision tw of section three hundred sixty-six of the social
services |law and of the regulations inplenenting such provisions, which
provides directly or indirectly for the suspension, ternination or
diversion of the principal, incone or beneficial interest of either the
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creator or the creator's spouse in the event that the creator or crea-
tor's spouse should apply for nedical assistance or require nedical,
hospital or nursing care or long termcustodial, nursing or nedical care
shall be void as against the public policy of the state of New York

wi thout regard to the irrevocability of the trust or the purpose for
which the trust was created

(e) Paragraph (a) of this section shall not apply by reason of the
trustee's authority to pay trust inconme or principal to the trust
contributor pursuant to section 7-A-8.17 of this article. Nor shal
paragraph (a) of this section apply where the trustee, as defined pursu-
ant to paragraph (b) of section 7-A-8.17 of this article, shall be
authorized wunder the trust instrunent or any other provision of lawto
pay or reinburse the trust contributor for any tax on trust incone or
trust principal that is payable by the trust contributor under the |aw
i nposing such tax or to pay any such tax directly to the taxing authori -
ties. No creditor of a trust contributor shall be entitled to reach any
trust property based on the discretionary powers described in this para-
gr aph.

(f) Cross-reference: For provisions regarding protections for a
debtor's benefits under the terns of a specified retirenent plan,
savings plan, or individual retirenent account, see subdivision (c) of
section five thousand two hundred five of the civil practice law and
rul es.

8§ 7-A-5.8 Overdue distribution

(a) For the purposes of this section, "mandatory distribution" nmeans a
distribution of incone or principal which the trustee is required to
nake to a beneficiary under the terns of the trust, including a distrib-
ution upon ternmination of the trust. The term shall not include a
distribution subject to the exercise of the trustee's discretion even if
the discretion is expressed in the formof a standard of distribution
or the terns of the trust authorizing a distribution couple | anguage of
discretion with | anguage of direction.

(b) Whiether or not a trust contains a spendthrift provision, a credi-
tor may conpel the trustee to nake a mandatory distribution of incone or
principal, including a distribution upon termnation of the trust, to
the beneficiary if the trustee has not nade the distribution to the
beneficiary within a reasonable tine after the designated distribution
dat e.

8 7-A-5.9 Personal obligations of trustee

Trust property shall not be subject to personal obligations of the

trustee, even if the trustee becones insolvent or bankrupt.

PART 6. REVOCABLE TRUSTS

8 7-A-6.1 Capacity of trust contributor of revocable trust

The trust contributor's capacity to create, anend, revoke, or add
property to a revocable trust, or to direct the actions of the trustee
of a revocable trust, is the sane as that required to make a wll.
Not wi t hst anding the foregoing, the trust contributor's capacity required
to irrevocably release a power to revoke or anend such a trust is the
sane as that required to nmake a qgift.
8 7-A-6.2 Revocation or anendnent of revocable trust

(a) If a revocable trust has nore than one trust contributor:

(1) to the extent the trust consists of comunity property, the trust
may be revoked by either spouse acting alone but shall be amended only

by joint action of both spouses;
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(2) to the extent the trust consists of property other than comrunity
property, each trust contributor may revoke or amend the trust with
regard to the portion of the trust property attributable to such trust
contributor's contribution; and

(3) upon the revocation or anendnent of the trust by fewer than all of
the trust contributors, the trustee shall pronptly notify the other
trust contributors of such revocation or anendnent.

(b) The trust contributor may revoke or anend a revocable trust:

(1) by substantially conplying with any nmethod provided in the terns
of the trust requiring a witing; or

(2) if the terns of the trust do not provide a nethod or the nethod
provided in the terns is not expressly nade exclusive, by:

(A) a later will that expressly refers to the trust or a particular
provision thereof; or

(B) by executing an instrument that both expressly refers to the trust
or a particular provision thereof and conplies with the formalities for
the creation of a lifetinme trust as provided pursuant to paragraph (c)
of section 7-A-3.3 of this article, and such revocation or anendnent
shall take effect as of the date of such execution.

(c) Upon the revocation of a revocable trust, the trustee shall deliv-
er the trust property as the trust contributor directs.

(d) A trust contributor's powers with respect to revocation, anend-
nent, or distribution of trust property nay be exercised by an agent
under a power of attorney only to the extent expressly authorized by the
terns of the trust, the power of attorney, or by |aw

(e) A guardian of the trust contributor nmay exercise a trust contribu-
tor's powers with respect to revocation, anendnent, or distribution of
trust property only with the approval of the court supervising the guar-
di anshi p.

(f) A trustee who does not know that a trust has been revoked or
anended shall not be liable to the trust contributor or the trust
contributor's successors in interest for distributions nmade and ot her
actions taken on the assunption that such trust had not been anended or
revoked.

(g) Witten notice of an anmendnent or revocation by the trust contrib-
utor shall be delivered to at | east one other trustee within a reason-
able tine if the trust contributor is not the sole trustee, but failure
to give such notice shall not affect the validity of the anmendnent or
revocation, or the date upon which the anendnent or revocation shal
take effect. No trustee shall be liable for any act reasonably taken in
reliance on an existing trust instrunent prior to actual receipt of
notice of amendnent or revocation thereof. Absent witten consent., no
trustee shall be liable for the failure to conply with an anendnent that
expands, restricts or otherwise nodifies the trustee's duties, powers,
obligations, or conpensation for a period of sixty days after receipt of
notice of anendnent.

(h) Cross-reference: For provisions regarding lifetine trusts being
irrevocable unless the terns of the trust expressly provide otherw se,
see paragraph (e) of section 7-A-3.3 of this article.

8 7-A-6.3 Rights and duties in revocable trusts; powers of withdrawal

(a) Wile atrust is revocable, the trustee shall follow a direction
of the person having the unqualified power to revoke such trust that is
contrary to the terns of the trust, unless the trustee has actual know
| edge of the settlor's lack of capacity. The trustee shall not be liable
for complying with the terns of the revocable trust or any revocation,
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anendnent  or direction by the settlor when the settlor |acks capacity
unl ess the trustee has actual know edge of the |lack of capacity.

(b) Wiile a trust is revocable and the person having the power to
revoke such trust is the only present beneficiary, the rights of al
other beneficiaries are subject to the control of, the duties of the
trustee are owed exclusively to, and the trustee is exclusively account-
able to such person having the power to revoke the trust.

(c) After the death of a person, pursuant to paragraph (b) of this
section:

(1) the personal representative of such person has standing to peti-
tion the court for an order conpelling the trustee to account for the
period before the death of the person having the power to revoke and has
standing to file objections on the grounds that the trustee violated the
trustee's duties to the person having the power to revoke; and

(2) the beneficiaries of the trust have standing to petition the court
for an order conpelling the trustee to account for the period before the
death of the person having the power to revoke and have standing to file
obj ections on the grounds that the trustee violated the trustee's duties
to the person having the power to revoke and consequently inpaired the
interests of the objecting beneficiaries in such trust.

(d) If the person having the power to revoke the trust loses the
capacity to exercise the power to revoke and if by reason of that |oss
of capacity additional persons becone present beneficiaries of the
trust, the trustee's duties shall be owed to those persons as well, so
long as they are present beneficiaries of the trust.

(e) During the period the power to revoke the trust may be exercised,
the holder of a non-lapsing power of withdrawal shall be treated, for
the purposes of paragraphs (a) and (b) of this section, as if the holder
of the non-lapsing power of withdrawal were the person having a power to
revoke the trust to the extent of the property subject to such power.

8§ 7-A-6.4 Limtations on action contesting validity of revocable trust;
distribution of trust property

(a) The follow ng persons may commence a judicial proceeding after the
settlor's death to contest the validity of a trust that was revocabl e at
the settlor's death:

(1) the personal representative of the settlor

(2) the trustee of a trust created under the will of the settlor duly
adm tted to probate by a court of conpetent jurisdiction

(3) the trustee of a trust to which a disposition was validly nmade by
the will of the settlor duly admtted to probate by a court of conpetent
jurisdiction;

(4) an adversely-affected beneficiary of the wll of the settlor
adnitted to probate by any court of conpetent jurisdiction, or the guar-
dian of or the agent duly authorized under a power of attorney granted
by such beneficiary;

(5) the attorney general if an adversely-affected beneficiary of the
will of the settlor admtted to probate by any court of conpetent juris-
diction is a charitable organization or an unnaned charitable benefici-
ary; or

(6) any adversely-affected distributee of the settlor

A person who has been issued limted letters under SCPA 702(9) nay
al so commence a proceeding under this paragraph.

(b) A petition to contest the validity of a revocable trust shall be
filed by the earlier of:
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(1) six vyears after the settlor's death in the case of trusts in
existence on the effective date of this article, and in all other cases,
three vears after the settlor's death; or

(2) one hundred twenty days after the trustee sent the persons,
described pursuant to paragraph (a) of this section, a copy of the trust
instrument and a notice inform ng such persons of the trust's existence,
of the trustee's nane and address, and of the tine allowed for comenc-
ing a proceeding. Notice given to sone but not all of the persons,
described pursuant to paragraph (a) of this section is effective only as
to the person or persons receiving such notice

(c) Process shall issue to the followi ng persons if not petitioners:

(1) all trustees of the trust that was revocable at the settlor's
deat h;

(2) all persons designated as beneficiaries in the trust that was

revocable at the settlor's death;

(3) all distributees of the settlor, unless the court dispenses wth
such process;

(4) the adnministrator of the settlor's estate, if any:;

(5) the executor or executors nanmed in and the beneficiaries under the
will of the settlor admtted to probate or offered for probate in any
court of conpetent jurisdiction

(6) the trustee of a trust to which a disposition was validly nade by
the will of the settlor duly admtted to probate or offered for probate
in a court of conpetent jurisdiction;

(7) the attorney general if the trust that was revocable at the
settlor's death is a charitable trust; and

(8) such other persons as the court in its discretion nmay deem neces-
sary.

(d) In any proceeding concerning the validity of a trust that was
revocable at the settlor's death, the burden of proof on the issue of
the settlor's capacity, due execution, the existence of undue influence,
and the existence of fraud shall be on the person or persons seeking to
challenge the validity of the trust instrunent.

(e) Upon the death of the settlor of a trust that was revocable at the
settlor's death, the trustee nay proceed to distribute the trust proper-
ty in accordance with the terns of the trust. The trustee shall not be
subject to liability for doing so, unless:

(1) the trustee knows of a pending judicial proceeding contesting the
validity of the trust; or

(2) a potential contestant has notified the trustee of a possible
judicial proceeding to contest the trust and a judicial proceeding is
commenced within sixty days after the contestant sent the notification.

(f) A beneficiary of a trust that is deternined to have been invalid
shall be liable to return any distribution received.

(g) Were applicable, this section shall apply to a trust contributor
who is not a settlor.

PART 7. COFFICE OF TRUSTEE

8§ 7-A-7.1 Accepting or declining trusteeship of a lifetinme trust

(a) Except as otherwi se provided in paragraph (c) of this section, a
person designated as trustee of a lifetine trust shall accept the trus-
teeship by:

(1) conplying with the execution requirenents pursuant to paragraph
(c) of section 7-A-3.3 of this article; or
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(2) substantially conplying with a nethod of acceptance provided in
the terns of the trust; or

(3) accepting delivery of the trust property, exercising powers or
performng duties as trustee, or otherwi se indicating acceptance of the
trusteeship, if the terns of the trust do not provide a nethod or the
net hod provided in the terns is not expressly made excl usive.

(b) A person designated as trustee of a lifetinme trust who has not yet
accepted the trusteeship may reject the trusteeship. A designated trus-
tee of a lifetime trust who does not accept the trusteeship within a
reasonable tinme after knowing of the designation and knowing of the
occurrence of the event that nakes the designation effective is deened
to have rejected the trusteeshinp.

(c) A person designated as trustee of a lifetine trust., without
accepting the trusteeship, may:

(1) act to preserve the trust property if, within a reasonable tine
after acting, such person sends a rejection of the trusteeship to the
settlor or, if the settlor is dead or |lacks capacity, to a qualified
beneficiary; and

(2) inspect or investigate trust property to deternmine potential
liability under environnental or other law or for any other purpose.

8 7-A-7.2 Trustee's bond

(a) Except as provided in SCPA 710(2) and by paragraph (c) of this
section, a trustee shall give bond to secure performance of the trus-
tee's duties only if the court finds that a bond is needed to protect
the interests of the beneficiaries or is required by the terns of the
trust and the court has not dispensed with the requirenent.

(b) The court may specify the anount of a bond, its liabilities, and
whet her sureties are necessary. The court may nodify or termnate a bond
at_any tine.

(c) A trust conpany, as defined pursuant to subdivision two of section
two of the banking law, any bank authorized to exercise fiduciary powers
and any national bank having a principal, branch or trust office in this
state and duly authorized to exercise fiduciary powers need not give a
bond unless a bond is expressly required of such trust conpany or bank
by the terns of the trust.

8§ 7-A-7.3 Co-trustees

(a) Co-trustees who are unable to reach a unaninpus decision wth
respect to the exercise of a joint power may act by majority decision.

(b) If a vacancy occurs in a co-trusteeship, the remaining co-trustees

may continue to act as trustees.

(c) A co-trustee shall participate in carrying out the trustee's
duties and in exercising joint powers unless the co-trustee is unavail -
able to do so because of absence, illness, disqualification under other

law, or other tenporary incapacity or the co-trustee has properly del eg-
ated the performance of the duty or exercise of the joint power to an
agent or another trustee pursuant to section 7-A-8.7 of this article.

(d) If a co-trustee is either unwilling to performduties or exercise
joint powers or is unavailable to perform duties or exercise joint
powers because of absence, illness., disqualification under other |aw, or

other tenporary incapacity, and pronpt action is necessary to achieve
the purposes of the trust or to avoid injury to the trust property, the
remaining co-trustee or a majority of the renmnining co-trustees nmay act.
(e) The rules for delegation by a trustee to another trustee are
provided in paragraph (e) of section 7-A-8.7 of this article.
(f) Except as otherw se provided in paragraph (h) of this section, a
trustee who does not join in an action of another trustee shall not be
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liable for the action if such trustee is unavailable to join in the
action due to absence, illness, disqualification under other |aw or
other tenporary incapacity, or if such trustee has properly delegated
the performance of the action pursuant to section 7-A-8.7 of this arti-
cle.

(g) Except as otherw se provided in paragraph (h) of this section, a
di ssenting trustee who joins in carrying out a decision of a majority of
the trustees and who notified in witing any co-trustee of the dissent
at or before the tine of carrying out the decision shall not be liable
for the consequences of the majority decision.

(h) A trustee shall not be excused fromliability for failing to exer-
ci se reasonable care to:

(1) prevent a co-trustee fromcomritting a breach of trust; and

(2) conpel a co-trustee to redress a breach of trust.

(i) For the purposes of this section., a joint power shall include a
power in a trustee to invade trust principal pursuant to section
7-A-8.18 of this article or under the terns of the dispositive instru-
nent .

(j) Cross-reference: For provisions regarding excluded co-trustees,
see section 7-A-5.1 of this article.

8 7-A-7.4 Application to excluded co-trustee

(a) If the ternms of the trust confer upon a co-trustee, to the exclu-
sion of another co-trustee, the power to take certain actions wth
respect to the trust, including the power to direct or prevent certain
actions of the trustees, the duties and liabilities of the excluded
trustee are as follows:

(1) If the ternms of the governing instrunent confer upon the co-trus-
tee the power to direct certain actions of the excluded trustee, the

excluded trustee shall act in accordance with the direction and shal
have no duty to act in the absence of such direction and shall not be
liable, individually or as a fiduciary, for any loss resulting directly

or indirectly fromconpliance with the direction, unless conpliance with
such direction constitutes wllful misconduct on the part of the
directed co-trustee;

(2) If the ternms of the governing instrunent confer upon the co-trus-
tee exclusive authority to exercise any power, the excluded trustee
shall not be liable, individually or as a fiduciary, for any |oss
resulting directly or indirectly fromthe action taken by such co-trus-
tee in the exercise of the power; and

(3) The excluded trustee has no duty to nonitor the conduct of the
co-trustee, provide advice to the co-trustee or consult with or request
directions from the co-trustee. The excluded trustee shall not be
required to give notice to any beneficiary of any action taken or not
taken by the co-trustee whether or not the excluded trustee agrees with
the result. Administrative actions taken by the excluded trustee for the
purpose of inplenenting directions of the co-trustee, including confirm
ing that the directions of the co-trustee have been carried out, do not
constitute nonitoring of the co-trustee nor do they constitute partic-
ipation in decisions within the scope of the co-trustee's authority.

(b) The co-trustee holding the power to take certain actions wth
respect to the trust shall be liable to the beneficiaries with respect
to the exercise of the power as if the excluded trustee were not in
office and shall have the exclusive obligation to account to the benefi -
ciaries and defend any action brought by the beneficiaries with respect
to the exercise of the power.

7-A-7.5 Vacancy in trusteeship; appointnent of successor
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(a) A vacancy in a trusteeship occurs if:

(1) a person designated as trustee rejects the trusteeship;

(2) a person designated as trustee cannot be identified or does not
exi st ;

(3) a trustee resigns:

(4) a trustee is disqualified or renoved

(5) a trustee dies;

6) a guardian is appointed for an individual serving as trustee; or

(7) a trust instrunent so provides.

(b) If one or nbre co-trustees remain in office, a vacancy in a trus-
teeship need not be filled. A vacancy in a trusteeship shall be filled
if the trust has no remaining trustee. |f for any reason the trust has
no remaining trustee, the trust estate imediately vests in the suprene
court or surrogate's court, as the case mmy be, unless the settlor
provi des otherw se.

(c) A vacancy in a trusteeship of a lifetine noncharitable trust that
is required to be filled shall be filled in the following order of
priority:

(1) by a person designated in the terns of the trust to act as succes-
sor trustee

(2) by a person appointed by unaninous agreenent of the qualified
beneficiaries; or

3) by a person appointed by the court.

(d) A vacancy in a trusteeship of a lifetine charitable trust that is
required to be filled shall be filled in the follow ng order of priori-
ty:

(1) by a person designated in the terns of the trust to act as succes-
sor trustee

(2) by a person selected by the charitable organizations expressly
designated to receive distributions under the terns of the trust if the
attorney general concurs in the selection; or

3) by a person appointed by the court.

(e) Avacancy in a trusteeship of a testamentary trust that is
required to be filled shall be filled pursuant to SCPA 706 or 1502 by
the court having jurisdiction of the decedent's estate.

(f) Whether or not a vacancy in a trusteeship exists or is required to
be filled, the court nmay appoint an additional trustee as provided in
SCPA 1502.

(g) Nothing in this section shall be construed to linit the applica-
tion of SCPA 706 and any other application of SCPA 1502.

8 7-A-7.6 Suspension of powers of trustee in war service

(a) Whenever a trustee of an express trust is engaged in war service,
as defined pursuant to this section., such trustee or any other person
interested in the trust estate may present a petition to the suprene
court or the surrogate's court, as the case may be, to suspend the
powers of such trustee while he or she is so engaged and until the
further order of the court, and if the suspension of such trustee w ||
| eave no person acting as trustee or | eave a beneficiary of such trust
as the only acting trustee thereof, the petition shall pray for the
appointnment of a successor trustee, unless a successor has been naned in
the trust instrunent and is not engaged in war service or is not for any
other reason unable or unwilling to act as such trustee.

(b) For the purposes of this section, a trustee is engaged in war
service in any of the follow ng cases:
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(1) If the trustee is a nenber of the arned forces of the United
States or of any of its allies, or if the trustee has been accepted for
such service and is awaiting induction.

(2) |If the trustee is engaged in any work abroad in connection with a
governnental agency of the United States or with the Anerican Red Cross
or any other body with simlar objectives.

(3) If the trustee is interned in any eneny country or is in a foreign
country or a possession or dependency of the United States and is unable
to return to this state.

(4) If the trustee is a nenber of the nerchant marine or sinlar
service.

(c) Where the application is made by a trustee engaged in war service,
notice shall be given to such persons and in such manner as the court
may direct. Where the application is made by any other person inter-
ested in the trust estate and the trustee is in the arned forces of the
United States, notice shall be given to such trustee in such manner as
the court may direct. In every other case, where the application is nade
by a person other than the trustee, notice thereof shall be given to
such persons and in such nmanner as the court nmay direct.

(d) Upon the filing of the petition and proof of service of notice
pursuant to paragraph (c) of this section., the court may, notw thstand-
ing any other provision of law, suspend the trustee engaged in war
service fromthe exercise of all of such trustee's powers and duties
while engaged in such service and until further order of the court. The
order may further provide that the remaining trustee or, if there is
none, the successor naned in the trust instrunent or appointed by the
court may exercise all of the powers and be subject to all of the duties
of the original trustee

(e) The successor trustee shall be |limted to conm ssions as conputed
pursuant to SCPA 2308 or 2309, whichever is applicable, upon incone

received and di sbursed and upon principal disbursed. Conm ssions may

al so be allowed under such sections upon rents if the trustee is author-
ized or required to collect the rents of and nanage real property. |In

case of the resignation or renpval of the suspended trustee, or in the
event of such trustee's death, the provisions of this paragraph conput-
ing the conm ssions shall not apply and the trustee's conm ssions shal
be conputed in the sane nanner as those of any other trustee.

(f) Wien the suspended trustee ceases to be engaged in war service,
the trustee may, upon application to the court and upon such notice as
the court may direct, be reinstated as trustee if any of the duties of
such office remain unexecuted. If the suspended trustee is reinstated,
the court shall renove the trustee's successor and nake such other order
as justice requires, but such renoval shall not bar the successor from
subsequently qualifying as a trustee if for any reason it thereafter
becones necessary to appoint a trustee
8 7-A-7.7 Resignation of trustee

(a) A trustee nmay resign:

(1) upon at least thirty days' notice to the trust contributor and al
co-trustees in the case of a revocable trust or the qualified benefici-
aries and all co-trustees, in the case of any other trust; or

(2) with the approval of the court.

(b) In approving a resignation., the court may issue orders and inpose
conditions reasonably necessary for the protection of the trust proper-

ty.
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(c) Any liability of a resigning trustee or of any sureties on the
trustee's bond for acts or onissions of the trustee shall not be
di scharged or affected by the trustee's resignation.

(d) The resignation of a trustee of a testamentary trust shall not be
effective until the trustee provides witten notice of such resignation
to the court that has taken jurisdiction over the trust.

8 7-A-7.8 Renpval of trustee

(a) In addition to any provision for renpval in the trust instrunent,
the settlor, a co-trustee, or a beneficiary may request the court to
renove a trustee, or a trustee may be renoved by the court on its own
initiative.

(b) The court nmry renpve a trustee if:

(1) the trustee has committed a serious breach of trust;

(2) lack of cooperation anpbng co-trustees substantially inpairs the
adnini stration of the trust;

(3) because of unfitness, unwillingness, or persistent failure of the
trustee to adninister the trust effectively, the court determnes that
renoval of the trustee best serves the interests of the beneficiaries:;
or

(4) there has been a substantial change of circunstances or renoval is
requested by all of the qualified beneficiaries, provided that the court
finds that renpval of the trustee best serves the interests of all of
the beneficiaries and is not inconsistent wth the purposes of the
trust, and a suitable co-trustee or successor trustee is available. A
corporate reorganization is presunptively not a substantial change of
Circunst ances.

(c) Pending a final decision on a request to renove a trustee, or in
lieu of or in addition to renpving a trustee, the court may order such
appropriate relief pursuant to paragraph (b) of section 7-A-10.1 of this
article as may be necessary to protect the trust property or the inter-
ests of the beneficiaries.

(d) For the purposes of this section, "court" shall refer to the
suprene court or the surrogate's court.

(e) Nothing in this section shall be construed to linmt the applica-
tion of SCPA 711, 712, 713 and 719.

8 7-A-7.9 Delivery of property by fornmer trustee

(a) Unless a co-trustee remains in office or the court orders other-
wise, and until the trust property is delivered to a successor trustee
or other person entitled to such trust property, a trustee who has
resigned or been renoved shall have the duties of a trustee and the
powers necessary to protect the trust property.

(b) A trustee who has resigned or been renoved shall proceed expe-
ditiously to deliver the trust property within the trustee's possession
subject to a reasonable reserve for the expenses of such trustee's
accounting, to the co-trustee, successor trustee, or other person enti-
tled to such trust property.

8 7-A-7.10 Conpensation of trustee

The rules for conpensating a trustee are provided in SCPA 2308 through
2313.

8 7-A-7.11 Reinbursenent of expenses

(a) Atrustee is entitled to be reinbursed out of the trust property,
with interest, if appropriate, at a reasonable rate, for

(1) expenses that were properly incurred in the admnistration of the
trust; and
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(2) expenses that were not properly incurred in the admnistration of
the trust, to the extent necessary to prevent unjust enrichnment of the
trust property.

(b) An advance by the trustee of noney for the protection of the trust
property shall give rise to alien against trust property to secure
rei nbursenent with reasonable interest.

8§ 7-A-7.12 Accounting by trustee in suprene court

Any proceeding for an accounting or other relief brought by a trustee
or brought by a substituted or successor trustee may be commenced by
such notice to the beneficiaries of the trust as the suprene court nay
direct.

PART 8. DUTIES AND PONERS OF TRUSTEE

8§ 7-A-8.1 Duty to adm nister trust

The trustee shall administer the trust in good faith, in accordance
with its terns and purposes, and in accordance with this article and
ot her applicable | aw.

8§ 7-A-8.2 Duty of loyalty

(a) As between a trustee and the beneficiaries, the duty of loyalty
requires that a trustee shall admnister the trust solely in the inter-
ests of the beneficiaries.

(b) Subject to the rights of persons dealing with or assisting the
trustee pursuant to section 7-A-10.11 of this article, a sale, encum
brance, or other transaction involving the investnent or nanagenent of
trust property entered into by the trustee for the trustee's own
personal account., or which is otherwise affected by a conflict between
the trustee's fiduciary and personal interests, is a breach of the duty
of loyalty and voidable by a qualified beneficiary unless:

(1) the transaction was authorized by the ternms of the trust;

2) the transaction was approved by the court;
3 t he ualified beneficiary did not comence a judicial proceedin
within the tine allowed by section 7-A-10.5 of this article;

(4) the qualified beneficiary consented to the trustee's conduct,
ratified the transaction, or released the trustee in conpliance with
section 7-A-10.8 of this article; or

(5) the transaction involves a contract entered into or claimacquired
by the trustee before such person becane trustee.

(c) For the purposes of paragraph (b) of this section, a sale, encum
brance, or other transaction involving the investnent or managenent of
trust property is conclusively presuned to be affected by a conflict
between personal and fiduciary interests if it is entered into by the
trustee with:

(1) the trustee's spouse;

(2) the trustee's issue, siblings, parents, or their spouses;

(3) an agent or attorney of the trustee; or

(4) a corporation or other person or enterprise in which the trustee,
or a erson described in subparagraph one, two or three of this para-
graph, or a person that owns a significant interest in the trustee, has
an interest that mght affect the trustee's best judgnent.

(d) A transaction between a trustee and a qualified beneficiary that
does not concern trust property but that occurs during the existence of
the trust, and which is outside the ordinary course of the trustee's
business or on terns and conditions substantially less favorable than
those the trustee generally offers custoners simlarly situated, shal
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be voidable by the qualified beneficiary unless the trustee establishes
that the transaction was fair to the beneficiary.

(e) A transaction not concerning trust property in which the trustee
engages in the trustee's individual capacity is affected by a conflict
between personal and fiduciary interests if the transaction concerns an
opportunity properly belonging to the trust. Such transaction is a
breach of the duty of loyalty and is voidable by a qualified benefici-
ary, subject to the exceptions in subparagraphs one through five of
paragraph (b) of this section.

(f) In voting shares of stock or in exercising powers of control over
simlar interests in other forns of enterprise, the trustee shall act in
the best interests of the beneficiaries. |If the trustee is the sole
owner of a corporation or other formof enterprise, the trustee shal
el ect or appoint directors or other managers who shall manage the corpo-
ration or enterprise in the best interests of the beneficiaries.

(g) This section shall not preclude the following transactions, if
fair to the beneficiaries:

(1) an agreenent between a trustee and a beneficiary relating to the
appoi ntnment or conpensation of the trustee;

(2) paynent of reasonable conpensation to the trustee;

(3) a transaction between a trustee and another trustee of another
trust or decedent's estate or guardianship of which the trustee is a
fiduciary or in which a beneficiary has an interest;

(4) a deposit of trust noney in a bank, banking departnent or insured
depository institution operated by the trustee or an affiliate; or

(5) an advance by the trustee of noney for the protection of the
trust.

(h) The court nmry appoint a special fiduciary to make a decision wth
respect to any proposed transaction that nay violate this section if
entered into by the trustee.

(i) Cross-reference: For provisions regarding other renedies for a
breach of trust, see section 7-A-10.1 of this article, and for
provisions regarding a trustee's liability that may require the restora-
tion of trust property, see subparagraph two of paragraph (b) of section
7-A-10.2 of this article.

8§ 7-A-8.3 Duty of inpartiality

If atrust has two or nore beneficiaries, the trustee shall have the
duty to act inpartially in investing, managing, distributing and other-
wise admnistering the trust property, giving due regard to the benefi-
ciaries' respective interests.

8§ 7-A-8.4 Duty of prudent administration

(a) Atrustee shall have the duty to admnister the trust as a prudent
per son would, by considering the purposes, terns, distributiona
requirenents, and other circunstances of the trust. In satisfying this
standard, the trustee shall exercise reasonable care, skill, and
caution.

(b) Cross-reference: For provisions regarding the duties under the
prudent investor act, see section 11-2.3 of this chapter.

§ 7-A-8.5 Duty regarding costs of adm nistration

In adnministering a trust, the trustee shall have a duty to incur only
costs that are reasonable in relation to the trust property, the
pur poses of the trust, and the skills of the trustee taking into account
the provisions of section 7-A-8.7 of this part to the extent such

section applies.
8 7-A-8.6 Duty to exercise trustee's special skills and expertise
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A trustee who has represented to the settlor that such trustee has
special skills, other than special investnent skills, or expertise,
shall use those special skills or expertise, subject to the rules
governing trustees wth special investnent skills pursuant to subpara-
graph six of paragraph (b) of section 11-2.3 of this chapter.

8 7-A-8.7 Powers and duties regarding delegation by trustee to agent or
anot her trustee
a) Atrustee may delegate to an agent duties and owers that a
prudent trustee could properly delegate under the circunstances. The
trustee shall exercise reasonable care, skill, and caution in:

(1) selecting an agent suitable to exercise the delegated function
taking into account the nature and value of the assets subject to such
del egation and the expertise of the agent;

(2) establishing the scope and terns of the delegation. consistent
with the purposes of the governing instrunent;

3 eriodically reviewing the agent's exercise of the del egated func-
tion and conpliance with the scope and terns of the del egati on;

(4) taking any appropriate action based on the trustee's review. and

(5) controlling the overall cost by reason of the del egation.

(b) In performing a delegated function., an agent owes a duty to the
trustee and the beneficiaries to conply with the scope and terns of the
delegation and to exercise the delegated function with reasonable care
skill and caution. An attenpted exoneration of the agent from liability
for failure to nmeet such duty is contrary to public policy and void.

(c) A trustee who conplies with paragraph (a) of this section shal
not be liable for an action of the agent to whomthe function was del eg-
at ed.

(d) By accepting a delegation of duties or powers fromthe trustee of
a trust that is subject to the laws of this state, an agent subnmits to
the jurisdiction of the courts of New York.

(e) Atrustee may delegate duties and powers to a co-trustee that a
prudent trustee could properly del egate under the circunstances.

(1) In mking a delegation under this paragraph, the trustee shal
exercise reasonable care, skill, and caution in:

(A) selecting a trustee suitable to exercise the del egated function;

(B) establishing the scope and terns of the delegation consistent with
the purposes of the governing instrunent; and

(C) periodically reviewing the trustee's exercise of the delegated
function and conpliance with the scope and ternms of such del egation

2 A trustee who conplies with subparagraph one of this paragraph
shall not be liable for an action of the trustee to whom the function
was del egat ed.

(3) Unless a delegation was irrevocable, a trustee nmay revoke a del eg-
ation previously made pursuant to this paragraph.

8 7-A-8.8 Duty to control and protect trust property

A trustee shall have the duty to take reasonable steps to take contro
of and protect the trust property.

7-A-8.9 Duty regarding recordkeeping and identification of trust prop-

erty

(a) A trustee shall have the duty to keep adequate records of the
adnm nistration of the trust.

(b) Atrustee shall have the duty to keep trust property separate from
the trustee's own property.

(c) Except as otherw se provided in paragraph (d) of this section, or
in any other provision of this article, a trustee shall have the duty to

cause the trust property to be designated as held in the trustee's




O©CoOoO~NOUP~WNE

A 7677 44

capacity as trustee so that the interest of the trustee, to the extent
capable of registration, appears in records nmaintained by a party other
than a trustee or beneficiary.

(d) If the trustee may invest as a whole the property in which the
trustee has interests under two or nore trust instrunents., the trustee
shall have the duty to maintain records clearly indicating the respec-
tive interests of the trustee under each trust instrunment.

(e) Notwi thstanding any other provision of this section to the contra-
ry, this section shall not be construed to abridge in any way any duties
i nposed, or any powers conferred, upon a trustee under _any other
provision of this chapter, including but not linmted to, the provisions
of section 11-1.6 of this chapter
8 7-A-8.10 Duty to enforce and defend cl ai ns

A trustee shall have the duty to take reasonable steps to enforce
claimse of the trustee in the trustee's capacity as such and to defend
clainms against the trustee in such capacity.

8§ 7-A-8.11 Duty to collect trust property

A trustee shall take reasonable steps to conpel a former trustee or
other person to deliver trust property to the trustee, and to redress a
breach of trust known to the trustee to have been commtted by a forner
trust ee.

8§ 7-A-8.12 Duty to informand report

a Unl ess unreasonable under the circunstances, a trustee shall have
the duty to pronptly respond to a beneficiary's request for information
related to the administration of a specifically identified trust in
which the beneficiary has an interest, including a report containing the
information referred to in paragraph (c) of this section.

(b) A trustee

(1) upon request of a beneficiary, shall have the duty to pronptly
furnish to the beneficiary a copy of the terns of the trust that
describe or affect the beneficiary's interest;

(2) within sixty days after accepting a trusteeship or if later, sixty
days after the effective date of this article, the trustee shall have
the duty to notify the qualified beneficiaries of the acceptance and of
the trustee's nane, address, and tel ephone nunber;

(3) within sixty days after the date the trustee acquires know edge of
the creation of an irrevocable trust, or the date the trustee acquires
know edge that a fornmerly revocable trust has becone irrevocabl e, wheth-
er by the death of the settlor or otherwise, or if later, sixty days
after the effective date of this article, the trustee shall have the
duty to notify the qualified beneficiaries of the trust's existence, of
the identity of the settlor or settlors, of the right to request a copy
of the trust instrunent, and of the right to a trustee's report as
provi ded pursuant to paragraph (c) of this section; and

(4) shall notify the qualified beneficiaries in advance of any change
in the nethod or rate of the trustee's conpensation

(c) A trustee shall have the duty to send to current recipients or
perm ssible recipients of trust incone or principal, and to other quali -
fied or nonqualified beneficiaries who request it, at |east annually and
at the termnation of the trust, a report of the trust property, liabil-
ities, receipts, and disbursenents., including the source and anmount of
the trustee's conpensation, a listing of the trust assets and, if feasi-
ble, their respective nmarket values. Upon a vacancy in a trusteeship.
unless a co-trustee remains in office, a report shall be sent to the
qualified beneficiaries by the fornmer trustee. A personal representative
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or guardian nmay send the qualified beneficiaries a report on behalf of a
deceased or incapacitated trustee.

(d) A beneficiary may waive the right to a trustee's report or other
information otherwise required to be furnished under this section. A
beneficiary., wth respect to future reports and other infornmation. may
wi t hdraw a waiver previously given.

e) Subparagraphs two and three of paragraph (b) shall not apply to a
trustee who accepted a trusteeship or was issued letters of trusteeship
before the effective date of this article, to an irrevocable trust
created before the effective date of this article, or to a revocable
trust that becones irrevocable before the effective date of this arti-
cle.

(f) Nothing in this section shall be construed to limt the applica-
tion of SCPA 2102(1 2309(4) and 2312(6).

(g) Cross-reference: For provisions regarding the rights and duties in
revocable trusts, see section 7-A-6.3 of this article.

8§ 7-A-8.13 Duty regarding discretionary powers

(a) Notwithstanding the breadth of discretion granted to a trustee in
the ternms of the trust, including the use of such terns as "absolute",
"sole", or "uncontrolled", the trustee shall have the duty to exercise a
di scretionary power in good faith and in accordance with the terns and
pur poses of the trust.

(b) The trustee shall not be conpelled to exercise the trustee's
di scretion under paragraph (a) of this section in such a way that would
jeopardize a beneficiary's eligibility for, or receipt of, public bene-
fits or both.

(c) The rules that address the exercise of discretionary powers by a
trustee-beneficiary are set forth in section 10-10.1 of this chapter.

8 7-A-8.14 Ceneral powers of trustee

(a) Atrustee, without authorization by the court, nRy exercise:

(1) powers conferred by the terns of the trust; and

(2) except as limted by the terns of the trust, a court order or
decree or other applicable |aw

(A) all powers over the trust property which an unmarried conpetent
owner has over individually owned property:;

(B) any other powers appropriate to achieve the proper investnent,
nmanagenent ., and distribution of the trust property; and

(© any other powers conferred by this article.

(b) The court having jurisdiction of the trust nmay authorize the trus-
tee to exercise any power which in the judgnent of the court s neces-
sary for the proper adnministration of the trust.

(c) The exercise of a power is subject to the fiduciary duties
prescribed by this chapter.

8§ 7-A-8.15 Specific powers of trustee

Wthout limting the authority conferred. or the restrictions inposed
by section 7-A-8.14 of this part, a trustee nnay:

(a) collect trust property and accept or reject additions to the trust
property froma settlor or any other person

(b) acquire or sell trust property at a public or private sale, and on
such terns as in the opinion of the trustee will be npst advantageous to
those interested therein;

(c) exchange., partition, or otherw se change the character of trust

property;
(d) deposit trust noney in an account in a bank or other insured

depository institution;




O©CoOoO~NOUP~WNE

A 7677 46

(e) borrow npney, wth or without security, and nortgage or pl edge
trust property for a period within or extending beyond the duration of
the trust;

(f) with respect to an interest in a proprietorship and subject to
SCPA 2108, partnership, limted liability conpany, business trust,
corporation, or other formof business or enterprise., continue the busi-
ness or other enterprise and take any action that may be taken by share-
hol ders, nenbers, or property owners, including nerging., dissolving, or
ot herwi se changing the formof business organization or contributing
additional capital;

(g) with respect to stocks or other securities held as a trustee,
exercise the rights of an absolute owner, including the right to:

(1) vote, or give proxies to vote, with or without power of substi-
tution., or enter into or continue a voting trust agreenent;

(2) enploy a financial institution as custodian of any such stock or
other securities as in the sane nanner as authorized for a fiduciary
pursuant to subparagraph nine of paragraph (b) of section 11-1.1 of this
chapt er ;

(3) cause any such stock or other securities to be registered and held
in the nane of a nominee in the sane manner as authorized for a fiduci-
ary pursuant to subparagraph ten of paragraph (b) of section 11-1.1 of
this chapter;

(4) cause any such stock or other securities to be deposited in the
same _manner as authorized for a fiduciary pursuant to sections 11-1.8
and 11-1.9 of this chapter;

(5) enploy a broker-dealer as a custodian of any such stock or other
securities and to reqgister such securities in the nane of such broker-
dealer in the sane manner as authorized for a fiduciary pursuant to
section 11-1.10 of this chapter;

(6) pay calls, assessnents, and other suns chargeable or accruing
against the securities, in the sanme manner as authorized for a fiduciary

ursuant to subparagraph fifteen of paragraph (b) of section 11-1.1 of
this chapter; and

(7) sell or exercise stock subscription or conversion rights, partic-
ipate in foreclosures, reorganizations, consolidations, nergers or
liquidations, and consent to corporate sales, |eases and encunbrances in
the sane manner as authorized for a fiduciary pursuant to subparagraph
sixteen of paragraph (b) of section 11-1.1 of this chapter;

(h) with respect to repairs and other actions:

(1) for an interest in real property, construct, or nmake ordinary or
extraordinary repairs to, alterations to, or inprovenents in, buildings
or other structures, denplish inprovenents, raze existing or erect new
party walls or buildings., subdivide or develop land, dedicate land to
public use or grant public or private easenents, and nake or vacate
plats and adjust boundaries; and

(2) for an interest in tangible personal property, nmake repairs to,
conserve or inprove such property;

i enter into a lease for an ur pose as | essor or lessee, includin
a lease or other arrangenent for exploration and renoval of natura
resources, with or without the option to purchase or renew, for a period
within or extending beyond the duration of the trust:;

(j) qgrant an option involving a sale, lease, or other disposition of
trust property or acquire an option for the acquisition of property,
including an option exercisable beyond the duration of the trust, and

exercise an option so acquired
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(k) effect and keep in force fire, rent, title, liability casualty or
other insurance to protect the property of the trust and to protect the
trust ee;

(1) abandon or decline to administer property of no value or of insuf-
ficient value to justify its collection or continued adm nistration;

(M with respect to possible liability for a violation of environ-
mental | aw.

(1) inspect or investigate property the trustee holds or has been
asked to hold, or property owned or operated by an organi zation in which
the trustee holds or has been asked to hold an interest, for the purpose
of determining the application of environnental law with respect to the
property;

(2) take action to prevent, abate, or otherwi se renedy any actual or
potential violation of any environnental |law affecting property held
directly or indirectly by the trustee, whether taken before or after the
assertion of a claimor the initiation of governnental enforcenent;

(3) decline to accept property into trust or disclaimany power wth
respect to property that is or may be burdened with liability for
violation of environnental |aw

(4) conpronise clains against the trust which may be asserted for an
alleged violation of environnental |aw and

(5) pay the expense of any inspection, review abatenent. or renedial
action to conply with environnental |aw

(n) pay or contest any claim settle a claimby or against the trust,
and release, in whole or in part, a claimbelonging to the trust:;

(0) pay taxes. assessnents, conpensation of the trustee and of enploy-
ees and agents of the trust, and other expenses incurred in the admnis-
tration of the trust, including the reasonabl e expense of obtaining and
continuing the trustee's bond and any reasonable counsel fees the trus-
tee may necessarily incur

(p) exercise elections wth respect to federal, state, and |ocal
t axes;

(g) select a node of paynent under any enployee benefit or retirenent
plan, annuity, or life insurance payable to the trustee, exercise rights
thereunder, including exercise of the right to indemification for
expenses and against liabilities, and take appropriate action to collect
the proceeds;

(r) make | oans out of trust property, including loans to a beneficiary
on terns and conditions the trustee considers to be fair and reasonable
under the circunstances, and the trustee has a lien on future distrib-
utions for repaynent of those |oans;

(s) pledge trust property to guarantee loans nade by others to the
beneficiary;

(t) appoint a trustee to act in another jurisdiction with respect to
real or tangible or personal trust property located in the other juris-
diction, confer upon the appointed trustee all of the powers and duties
of the appointing trustee, require that the appointed trustee furnish
security, and renpve any trustee so appointed;

(u) pay an anmount distributable to a beneficiary who is under a |ega
disability by paying it directly to the beneficiary or applying it for
the beneficiary's benefit, or by:

(1) paying it to the beneficiary's guardi an;

(2) paying it to the beneficiary's custodian under New York's Uniform
Transfers to Mnors Act and, for that purpose, creating a custodianship
pursuant to sections 7-6.5 and 7-6.6 of this chapter;
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(3) if the anbunt is not in excess of ten thousand dollars, paying the
anpbunt to an adult relative or other person having legal or physical
care or custody of the beneficiary, to be expended on the beneficiary's
behal f;

(4 managing it as a separate fund on the beneficiary's behalf,
subject to the beneficiary's continuing right to withdraw the distrib-
ution; or

(5) if the sum payable to a patient in an institution in the state
departnent of nmental hygiene is not in excess of the anpunt which the
director of the institution is authorized to receive under section 29.23
of the nental hygiene |law, paying such sumto such director for use as
provided in such section.

(v) on distribution of trust property or the division or termnation
of a trust, nmke distributions in <cash, in kind valued at the fair
mar ket value of the property at the date of distribution, or partly in
each, and nmake distributions in divided or undivided interests, allocate
particular assets in proportionate or disproportionate shares, value the
trust property for those purposes, and adjust for resulting differences
in valuation

(w) seek resolution of a dispute concerning the interpretation of the
trust or its administration by nediation, arbitration, or other proce-
dure for alternative dispute resolution;

(x) contest, conprom se or otherw se settle any claimin favor of the
trust or trustee, or in favor of third persons and against the trust or
trust ee;

(y) sign and deliver contracts and other instrunents that are useful
to achieve or facilitate the exercise of the trustee's powers;

(z) on termnation of the trust, exercise the powers appropriate to
wind up the administration of the trust and distribute the trust proper-
ty to the persons entitled to it;

(aa) acquire the remaining undivided interest in the property of a
trust in which the trustee, in the trustee's capacity, holds an undi-
vided interest:;

(bb) invest and reinvest property of the trust under the provisions of
the will, deed or other instrunent or as otherw se provided by | aw

(cc) take possession of, collect the rents from and manage any proper-
ty or any estate owned by the trustee;

(dd) with respect to any nortgage on property owned by the trustee,
continue the sane upon and after the naturity, with or w thout renewal
or extension, upon such terns as the trustee deens advi sabl e; foreclose,
as an incident to collection of any bond or note, any nortgage securing
such bond or note; and purchase the nprtgaged property or acquire the
property by deed fromthe nortgagor in lieu of foreclosure;

(ee) in the case of a successor or substitute trustee, succeed to al
of the powers, duties and discretion of the original trustee, with
respect to the trust, as were given to the original trustee unless the
exercise of such powers, duties or discretion of the original fiduciary
are expressly prohibited by the will, deed or other instrunent to any
successor or substituted fiduciary;

(ff) hold the property of two or nore trusts, or parts of such trusts,
created by the sane instrunent as an undivided whole w thout separation
as between such trusts or parts, provided that such separate trusts or
parts shall have wundivided interests and, provided further, that such
hol ding shall not defer the vesting of any estate in possession or
ot herwi se;
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(gg) invest as a whole the property in which the trustee has interests
under two or nore trust instrunments;

(hh) enploy and conpensate persons deened necessary by the trustee to
advise or assist in the proper administration of any trust, including
but not limted to: agents, accountants. brokers, attorneys-at-I|aw
attorneys-in-fact, real estate managers, rental agents, realtors,
apprai sers, investnment counsel, custodians and other professional advi-

sors as nay reasonably be required or desired in managing, protecting
and investing any trust; and

(ii) in addition to those expenses specifically provided for in this
section, to pay all other reasonable and proper expenses of adminis-
tration fromthe property of the trust, including the reasonabl e expense
of obtaining and continuing the trustee's bond and any reasonabl e coun-
sel fees the trustee may necessarily incur
8 7-A-8.16 Duties and powers regarding distribution upon termnation

(a) Upon termnation or partial termination of a trust, the trustee
may send to the beneficiaries a proposal for distribution. Subject to
the provisions of paragraph (c) of this section, the right of any bene-
ficiary to object to the proposed distribution termnates if the benefi-
ciary does not notify the trustee of an objection within thirty days
after the proposal was sent, but only if the proposal infornmed the bene-
ficiary of the right to object and of the tine allowed for such
obj ection.

(b) Upon the occurrence of an event terminating or partially term nat-
ing a trust, the trustee shall proceed expeditiously to distribute the
trust property to the persons entitled to it, subject to the right of
the trustee to retain a reasonable reserve for the paynment of debts,
expenses., and taxes.

(c) Arelease by a beneficiary of a trustee fromliability for breach
of trust shall be invalid to the extent:

(1) it was induced by inproper conduct of the trustee; or

(2) the beneficiary, at the tine of the release, did not know of the
beneficiary's rights or of the material facts relating to the breach.

8§ 7-A-8.17 Power of trustee to pay incone or principal to trust contrib-
utor as reinbursenent for incone taxes

(a) Notwi thstanding any other provision of lawto the contrary, the
trustee, unless otherwise provided in the disposing instrunent. may,
fromtime to tine pay to, or apply on behalf of, a trust contributor of
such trust an amount equal to any incone taxes on any portion of the
trust income or trust principal of which such trust contributor is
treated as the owner pursuant to Part 1 of Subchapter J of Subtitle 1 of
the lInternal Revenue Code. If the incone tax is based on anpunts allo-
cated to trust incone, paynent shall be made from such trust incone. |If
the incone tax is based on anpunts allocated to trust principal. paynent
shall be nmade from such trust principal

(b) For the purposes of paragraph (a) of this section, a trustee shal
not include a trust contributor unless the trust contributor has a power
of revocation with respect to the trust.

(c) Paragraph (a) of this section shall not apply if the application,
or the possibility of the application of paragraph (a) of this section
to any trust would reduce or elinnate a charitable deduction otherw se
available to any person under any provision of the Internal Revenue
Code.

(d) Paragraph (a) of this section shall not apply if the application.
or the possibility of the application of paragraph (a) of this section
to any trust would reduce or elinnate for any person a gift tax nmarital
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deduction or a gift tax annual exclusion under the Internal Revenue
Code.

(e) Paragraph (a) of this section shall not apply if the application
or the possibility of the application of paragraph (a) of this section
would reduce or elimnate a public benefit otherwi se available to the
trust contributor or to the trust contributor's spouse.

§ 7-A-8.18 Powers and duties regarding decanting

(a) An authorized trustee with unlimted discretion to invade trust
principal nmy appoint part or all of such principal to a trustee of an
appointed trust for, and only for the benefit of., one, nore than one or
all of the current beneficiaries of the invaded trust, to the exclusion
of any one or nore of such current beneficiaries. The successor and
remai nder _beneficiaries of such appointed trust nay be one, nore than
one or all of the successor and remninder beneficiaries of such invaded
trust, to the exclusion of any one, nore than one or all of such succes-
sor and renmi nder beneficiaries.

(1) An authorized trustee exercising the power pursuant to this para-
graph may grant a discretionary power of appointnment as defined pursuant
to paragraph (b) of section 10-3.4 of this chapter, including a present-
|y exercisable power of appointnent, in the appointed trust to one or
nore of the current beneficiaries of the invaded trust, provided that
the beneficiary granted a power to appoint could receive the principa
outright under the terns of the invaded trust.

(2) If the authorized trustee grants a power of appointnment under
subparagraph one of this paragraph, except as otherwise provided in
subparagraph three of this paragraph, the granted power nay only exclude
as perni ssible appointees one or nore of the beneficiaries, the creator,
or the creator's spouse, or any of the estates, creditors, or creditors
of the estates of the beneficiary, the creator or the creator's spouse.

(3) If the authorized trustee exercises the power pursuant to this
paragraph, the appointed trust nay grant any power of appointnent
included in the invaded trust, provided such power has the sane cl ass of
perm ssi ble appointees as the power of appointnent in the invaded trust
and is exercisable in the sane fashion as the power of appointnent in
the invaded trust.

(4) If the beneficiary or beneficiaries of the invaded trust are
described by a class, the beneficiary or beneficiaries of the appointed
trust may include present or future nenbers of such cl ass.

(b) An authorized trustee with the power to invade trust principal
but without unlimted discretion, nmay appoint part or all of the princi-
pal of the trust to a trustee of an appointed trust, provided that the
current beneficiaries of the appointed trust shall be the same as the
current beneficiaries of the invaded trust and the successor and remain-
der beneficiaries of the appointed trust shall be the sane as the
successor and remai nder beneficiaries of the invaded trust.

(1) If the authorized trustee exercises the power pursuant to this
par agraph, the appointed trust shall include the sane |anguage authori z-
ing the trustee to distribute the incone or invade the principal of the
appointed trust as in the invaded trust.

(2) If the authorized trustee exercises the power pursuant to this
paragraph to extend the termof the appointed trust beyond the term of
the invaded trust, for any period after the invaded trust wuld have
otherwise termnated under the provisions of the invaded trust, the
appointed trust, in addition to the | anguage required to be included in
the appointed trust pursuant to subparagraph one of this paragraph, nmay
al so include | anguage providing the trustees with wunlimted discretion
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to invade the principal of the appointed trust during such extended
term

(3) If the beneficiary or beneficiaries of the invaded trust are
described by a class, the beneficiary or beneficiaries of the appointed
trust shall include present or future nmenbers of such class.

(4) |If the authorized trustee exercises the power pursuant to this
paragraph and if the invaded trust grants a power of appointnent to a
beneficiary of the trust, the appointed trust shall grant such power of
appointnment in the appointed trust and the class of pernissible appoint-
ees shall be the sane as in the invaded trust.

(c) An exercise of the power to invade trust principal under para-
graphs (a) and (b) of this section shall be considered the exercise of a
special power of appointnent as defined pursuant to section 10-3.2 of
this chapter.

(d) The appointed trust to which an authorized trustee appoints the
assets of the invaded trust may have a termthat is longer than the term
set forth in the invaded trust, including but not linmted to, aterm
neasured by the lifetine of a current beneficiary.

(e) If an authorized trustee has unlinmted discretion to invade the
principal of a trust and the sane trustee or another trustee has the
power to invade principal under the trust instrunent., which power is not
subject to unlinmted discretion, such authorized trustee having unlimt-
ed discretion may exercise the power of appointnment pursuant to para-
graph (a) of this section.

(f) An authorized trustee nay exercise the power to appoint in favor
of an appointed trust pursuant to paragraphs (a) and (b) of this section
whet her or not there is a current need to invade principal under the
terns of the invaded trust.

(g) An authorized trustee exercising the power pursuant to this
section shall have a fiduciary duty to exercise the power in the best
interests of one or nore proper objects of the exercise of the power and
as a prudent person would exercise the power under the prevailing
circunstances. The authorized trustee shall not exercise the power
pursuant to this section if there is substantial evidence of a contrary
intent of the creator and it cannot be established that the creator
would be likely to have changed such intent under the circunstances
existing at the tine of the exercise of the power. The provisions of the
invaded trust alone shall not be viewed as substantial evidence of a
contrary intent of the creator unless the invaded trust expressly
prohibits the exercise of the power in the manner intended by the
aut hori zed trustee.

(h) Unless the authorized trustee provides otherw se:

(1) The appointnment of all of the assets conprising the principal of
the invaded trust to an appointed trust shall include subsequently
di scovered assets of the invaded trust and undistributed principal of
the invaded trust acquired after the appointnent to the appointed trust;
and

(2) The appointnment of part but not all of the assets conprising the
principal of the invaded trust to an appointed trust shall not include
subsequently discovered assets belonging to the invaded trust, and prin-
cipal paid to or acquired by the invaded trust after the appointnent to
the appointed trust; such assets shall remain the assets of the invaded
trust.

(i) The exercise of the power to appoint to an appointed trust pursu-
ant to paragraph (a) or (b) of this section shall be evidenced by an

instrument in witing, signed, dated and acknow edged by the authorized
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trustee. The exercise of the power shall be effective thirty days after
the date of service of the instrunent as specified in subparagraph two
of this paragraph, unless the person entitled to notice consents in
witing to a sooner effective date.

(1) An authorized trustee may exercise the power authorized by para-
graphs (a) and (b) of this section without the consent of the creator,
or of the persons interested in the invaded trust, and w thout court
approval , provided that the authorized trustee seek court approval for
the exercise with notice to all persons interested in the invaded trust.

(2) A copy of the instrunent exercising the power and a copy of each
of the invaded trust and the appointed trust shall be delivered:

(A) to the creator, if living, of the invaded trust;

(B) to any person having the right, pursuant to the terns of the
invaded trust, to renpve or replace the authorized trustee exercising
the power under paragraph (b) or (c) of this section; and

C to an ersons interested in the invaded trust and the appointed
trust, or, in the case of any persons interested in the trust, to any
guardi an of the property, conservator or personal representative of any
such person or the parent or person with whom any such m nor person
resides, by registered or certified mail., return receipt requested. or
by personal delivery or in any other manner directed by the court having
jurisdiction over the invaded trust.

(3) The instrunment exercising the power shall state whether the
appointnment is of all the assets conprising the principal of the invaded
trust, or a part but not all the assets conprising the principal of the
invaded trust and if a part, the approximate percentage of the val ue of
the principal of the invaded trust that is the subject of the appoint-
nent .

(4 A person interested in the invaded trust nmay object to the trus-
tee's exercise of the power pursuant to this section by serving a wit-
ten notice of objection upon the trustee prior to the effective date of
the exercise of the power. The failure to object shall not constitute a
consent.

(5) The receipt of a copy of the instrunment exercising the power shal
not affect the right of any person interested in the invaded trust to
conpel the authorized trustee who exercised the power, pursuant to para-
graph (a) or (b) of this section. to account for such exercise and shal
not foreclose any such interested person fromobjecting to an account or
conpelling a trustee to account. Wether the exercise of a power pursu-
ant to paragraph (a) or (b) of this section begins the running of the
statute of limtations on an action to conpel a trustee to account shal
be based on all the facts and circunstances of the situation.

(6) A copy of the instrunent exercising the power shall be kept wth
the records of the invaded trust and the original shall be filed in the
court having jurisdiction over the invaded trust. Were a trustee of an
inter vivos trust exercises the power and the trust has not been the

subject of a proceeding in the surrogate's court, no filing shall be
required. The instrument shall state that in certain circunstances the
appoi ntment shall begin the running of the statute of limtations that

will preclude persons interested in the invaded trust fromconpelling an
accounting by the trustees after the expiration of a given tine.

(7) Prior to the effective date of this article, a trustee may revoke
the exercise of the power to invade to a new trust. Wiere a trustee has
served notice of the exercise of the power pursuant to subparagraph two
of this paragraph, the trustee shall serve notice of the revocation of

the exercise of the power to persons interested in the invaded trust and
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the appointed trust by registered or certified mail, return receipt
requested, or by personal delivery or in any other manner directed by
the court having jurisdiction over the invaded trust. Where the notice
of the exercise of the power was filed with the court, the trustee shal
file the notice of revocation of the exercise of the power with such
court.

(J) This section shall not be construed to abridge the right of any
trustee to appoint property in further trust that arises under the terns
of the governing instrunent of a trust or under any other provision of
|l aw or under conmmon law, or as directed by any court having jurisdiction
over the trust.

(k) Nothing in this section shall be intended to create or inply a
duty to exercise a power to invade principal, and no inference of inpro-
priety shall be nade as a result of an authorized trustee not exercising
the power conferred pursuant to paragraph (a) or (b) of this section.

| A power authorized b aragraph (a) or (b) of this section may be
exercised, subject to the provisions of paragraph (g) of this section,
unless expressly prohibited by the terns of the governing instrunment,
but a general prohibition of the anendnent or revocation of the invaded
trust or a provision that constitutes a spendthrift provision shall not
preclude the exercise of a power pursuant to paragraph (a) or (b) of
this section.

(M An authorized trustee shall not exercise a power authorized by
paragraph (a) or (b) of this section to effect any of the foll ow ng:

(1) To reduce, limt or nodify any beneficiary's current right to a
nandatory distribution of income or principal, a mandatory annuity or
unitrust interest, a right to withdraw a percentage of the value of the
trust or a right to withdraw a specified dollar anpbunt, provided that
such mandatory right has cone into effect with respect to the benefici-
ary. Notwi thstanding any other provision of this paragraph., but subject
to the other limtations pursuant to this section, an authorized trustee
may exercise a power authorized pursuant to paragraph (a) or (b) of this
section, to appoint to an appointed trust that is a supplenental needs
trust that conforns to the provisions of section 7-A-3.8 of this arti-
cle;

(2) To decrease or indemify against a trustee's liability or exoner-
ate a trustee fromliability for failure to exercise reasonable care

diligence and prudence;
(3) To elimnate a provision granting another person the right to

renove or replace the authorized trustee exercising the power pursuant
to paragraph (a) or (b) of this section, unless a court having jurisdic-
tion over the trust specifies otherw se;

(4) To make a binding and conclusive fixation of the value of any
asset for the purposes of distribution, allocation or otherw se; or

(5) To jeopardize

(A) the deduction or exclusion originally clained with respect to any
contribution to the invaded trust that qualified for the annual exclu-
sion pursuant to section 2503(b) of the Internal Revenue Code, the mari -
tal deduction under section 2056(a) or 2523(a) of the Internal Revenue
Code, or the charitable deduction under section 170(a), 642(c). 2055(a)
or 2522(a) of the Internal Revenue Code;

(B) the qualification of a transfer as a direct skip pursuant to
section 2642(c) of the Internal Revenue Code; or

(C) any other specific tax benefit for which a contribution originally
qualified for inconme, qgift, estate, or generation-skipping transfer tax

pur poses pursuant to the Internal Revenue Code.
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(n) An authorized trustee shall consider the tax inplications of the
exercise of the power pursuant to paragraph (a) or (b) of this section.

(o) An authorized trustee shall not exercise a power described in
paragraph (a) or (b) of this sectionin violation of the limtations
under sections 9-1.1, 10-8.1 and 10-8.2 of this chapter., and any such
exercise shall void the entire exercise of such power.

(p) (1) Unless a court otherwise directs, an authorized trustee shal
not exercise a power authorized b aragraph (a) or (b) of this section
to change the provisions regarding the determ nation of the conpensation
of any trustee; the conmi ssions or other conpensation payable to the
trustees of the invaded trust nmay continue to be paid to the trustees of
the appointed trust during the termof the appointed trust and shall be
deternmned in the sane manner as in the invaded trust.

(2) No trustee shall receive any paying comrmission or other conpen-
sation for the appointing of property fromthe invaded trust to an
appointed trust pursuant to paragraph (a) or (b) of this section.

(q) Unless the invaded trust expressly provides otherwise, this
section shall apply to:

(1) any trust governed by the laws of this state, including a trust
whose governing | aw has been changed to the laws of this state; and

(2) any trust that has a trustee who is an individual domciled in
this state or a trustee which is an entity having an office in this
state, provided that a majority of the trustees select this state as the
location for the primary administration of the trust by an instrunent in
witing, signed and acknow edged by a mmjority of the trustees. The
instrument exercising this selection shall be kept with the records of
the invaded trust.

(r) For the purposes of this section:

(1) The term "appointed trust" neans an irrevocable trust which
receives principal froman invaded trust under paragraph (a) or (b) of
this section, including a new trust created by the creator of the
invaded trust or by the trustees, in that capacity, of the invaded
trust.

(2) The term "authorized trustee" neans, as to an invaded trust, any
trustee or trustees with authority to pay trust principal to or for one
or nore current beneficiaries other than:

(A) the creator; or

(B) a beneficiary to whomincone or principal shall be paid currently
or in the future, or who is or wll becone eligible to receive a
distribution of incone or principal in the discretion of the trustee,
other than by the exercise of a power of appointnent held in a non-fidu-
ciary capacity.

(3) The term'"current beneficiary or beneficiaries" neans the person
or _persons, or as to a class, any person or persons who are or wll
becone nenbers of such class, to whomthe trustees nay distribute prin-
cipal at the tine of the exercise of the power; provided, however, that
the interest of a beneficiary to whomincone, but not principal, may be
distributed in the discretion of the trustee of the invaded trust my be
continued in the appointed trust.

(4) The term "invade" neans the power to pay directly to the benefici-
ary of a trust or nake application for the benefit of the beneficiary.

(5) The term "invaded trust"” neans any existing irrevocable inter
vivos or testanmentary trust whose principal is appointed under paragraph
(a) or (b) of this section.

(6) The term "person or persons interested in the invaded trust" shal
nmean any person or persons upon whom service of process would be
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required in a proceeding for the judicial settlenent of the account of
the trustee, taking into account the provisions of SCPA 315.

(7) The term"principal" shall include the incone of the trust at the
tine of the exercise of the power that is not currently required to be
distributed, including accrued and accunul ated incone.

(8) The term "unlimted discretion" neans the unlimted right to
distribute principal that is not nodified in any nanner. A power to pay
principal that includes words such as best interests, welfare, confort,
or happiness shall not be considered a limtation or nodification of the
right to distribute principal.

(9) Atrust contributor shall not be considered to be a beneficiary of
an invaded or appointed trust by reason of the trustee's authority to
pay trust incone or principal to the creator pursuant to section
7-A-8.17 of this part, or by reason of the trustee's authority under the
trust instrunent or any other provision of law to pay or reinburse the
trust contributor for any tax on trust inconme or trust principal that is
payable by the trust contributor under the |aw inposing such tax or to
pay any such tax directly to the taxing authorities.

(s) Cross-reference: For provisions regarding the exercise of the
power pursuant to paragraph (a) or (b) of this section where there are
nultiple trustees., see sections 10-6.7 and 10-10.7 of this chapter.

8§ 7-A-8.19 Duty when a resulting trust arises

Subject to the provisions of section 7-A-8.16 of this part., the trus-
tee has the duty to distribute trust property to the settlor or the
settlor's successors in interest when a resulting trust arises.

PART 9. NEW YORK UNI FORM DI RECTED TRUST ACT

8§ 7-A-9.1 Short title

This part shall be known and nay be cited as the "New York uniform
directed trust act".
8 7-A-9.2 Definitions

For the purposes of this part:

(a) "Directed trust" neans a trust for which the terns of the trust
grant a power of direction.

(b) "Directed trustee" neans a trustee who is subject to a trust
director's power of direction.

(c) "Power of direction" nmeans a power over a trust granted to a
person by the terms of the trust to the extent such power is exercisable
while the person is not then serving as a trustee. The term shal
include a power over the investnent, nmanagenent, or distribution of
trust property or other matters of trust adnministration. The term shal
not include the powers described in paragraph (b) of section 7-A-9.4 of
this part.

(d) "Trust director" neans a trust director as defined pursuant to
paragraph (bb) of section 7-A-1.4 of this article.

(e) "WIIful msconduct" neans willful m sconduct as defined pursuant
to paragraph (ee) of section 7-A-1.4 of this article.

8 7-A-9.3 Application; principal place of administration

(a) This part shall apply to a trust, whenever created, that has its
principal place of adnministration in this state, subject to the follow
ing rules:

(1) If the trust was created before the effective date of this arti-
cle, this part shall only apply to a decision or action occurring on or
after the effective date of this article.




O©CoOoO~NOUP~WNE

A 7677 56

(2) If the principal place of administration of the trust is changed
to this state on or after the effective date of this article, this part
shall only apply to a decision or action occurring on or after the date
of such change

(b) W t hout precluding other neans to establish a sufficient
connection with the designated jurisdiction in a directed trust, terns
of the trust which designate the principal place of adm nistration of
the trust are valid and controlling if those terns satisfy the require-
nents of paragraph (a) of section 7-A-1.9 of this article.

8§ 7-A-9.4 Exclusions

(a) For the purposes of this section, "power of appointnent" neans a
power of appointnent as defined pursuant to paragraph (a) of section
10-3.1 of this chapter.

(b) This part shall not apply to a person who has a:

1 ower of appoi nt nent;
2 ower to appoint or renpve a trustee or trust director

(3) power of a trust contributor over a trust to the extent such trust
contributor has a power to revoke the trust:;

(4) power of a beneficiary over a trust to the extent the exercise or
non-exerci se of such power affects the beneficial interest of:

(A) the beneficiary; or

(B) another beneficiary represented by the beneficiary pursuant to
SCPA 315 with respect to the exercise or non-exercise of such power; or

(5) power over a trust if:

(A) the terns of the trust provide that the power is held in a nonfi-
duci ary capacity; and

(B) the power shall be held in a nonfiduciary capacity to achieve the
trust contributor's tax objectives under the Internal Revenue Code and
regul ations issued thereunder, as anended.

(c) A power granted to a person by the terns of the trust that would
otherwi se be a power of appointnent is a power of direction if the terns
of the trust inpose fiduciary duties on that person's exercise of the

ower .
8 7-A-9.5 Powers of trust director

(a) The terns of a trust may grant to a trust director one or nore
powers of direction. Such powers, the listing of which is not exclusive
but illustrative, may include a power to:

(1) direct investnents;

(2) adjust between principal and incone or convert to a unitrust;

(3) nodify, reform termnate, or decant a trust:

(4) direct a trustee's or another trust director's delegation of a
trustee's or other trust director's powers:;

(5) change the principal place of adnmnistration, situs, or governing
law of the trust;

(6) ascertain the happening of an event that affects the adninis-
tration of the trust;

(7) determine the capacity of a trustee, settlor, trust director, or
beneficiary of the trust;

(8) determ ne the conpensation to be paid to a trustee or trust direc-
tor;

(9) prosecute, defend., or join an action, claim or judicial proceed-
ing relating to the trust;

(10) grant or wthhold perm ssion before a trustee or another trust
director may exercise a power of the trustee or other trust director;
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(11) release a trustee or another trust director fromliability for an
action proposed or previously taken by the trustee or other trust direc-
tor;

(12) authorize loans to trust beneficiaries;

(13) guarantee | oans nade by trust beneficiaries;

(14) enforce a trust for pets pursuant to section 7-A-3.12 of this
article; or

(15) enforce a non-charitable trust without an ascertainable benefici-
ary pursuant to section 7-A-3.13 of this article.

(b) For the purposes of subparagraph one of paragraph (a) of this
section, unless the terns of the trust provide otherw se, the power to
direct investnents shall nean with respect to all of the trust's invest-
nents, or, if applicable, to investnents specified in the governing
instrument, the power to direct the retention, purchase, sale, exchange,
tender or other transaction or decision affecting the ownership thereof
or rights therein, including the powers to borrow and lend for invest-
nent purposes, to direct the exercise of all nmanagenent, control and
voting powers related directly or indirectly to such investnents,

including, wthout Ilinmtation, non-publicly traded investnents, to
direct the selection of custodians or subcustodi ans other than the trus-
tee, the selection and conpensation of, and delegation to, investnents

advisors., nmmnagers or other investnent providers, and with respect to
non-publicly traded investnents, the valuation thereof.

(c) Unless the terns of a trust provide otherwise, a trust director
nmay exercise any further power appropriate to the exercise or non-exer-
cise of a power of direction granted to the trust director under para-
graph (a) of this section. Such further powers, the listing of which is
not exclusive but illustrative, may include a power to:

(1) incur reasonable costs and direct indemification for such costs;

(2) make a report or accounting to a beneficiary or other interested
party;

(3) direct a trustee to issue a certification of trust pursuant to
section 7-A-10.13 of this article;

(4) prosecute, defend, or join an action, claim or judicial proceed-
ing relating to a trust;

(5) enploy a professional to assist or advise the trust director in
the exercise or non-exercise or the trust director's powers;

(6) delegate the trust director's power to an agent without liability
for the actions of the agent provided the trust director exercises the
reasonabl e care, skill, and caution that is required of a trustee in

meki ng a del egation pursuant to paragraph (a) of section 7-A-8.7 of this
article; or

(7) prosecute, defend, or join an action, claim or judicial proceed-
ing pertaining to the trust where appropriate under the circunstances to
the trust director's exercise or non-exercise of the trust director's
power of direction.

(d) Unless the terns of a trust provide otherwi se, trust directors
with joint powers shall act by majority decision.
§ 7-A-9.6 Linmtations on powers of trust director

A trust director having the power either to direct the trustee to nake
a discretionary distribution of principal or incone to the trust direc-
tor as a beneficiary or to consent to such a distribution shall be
subject to the provisions of section 10-10.1 of this chapter, other than
the last sentence thereof, as if for the purposes of such section the
trust director were a trustee having the power to nake a discretionary

distribution to the trustee as beneficiary.
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8 7-A-9.7 Ceneral duties and liabilities of trust director

(a) Subject to paragraph (b) of this section:

(1) the trust director is a fiduciary and has the sanme duties as a
trustee pursuant to part eight of this article, and the sanme liabilities
of a trustee pursuant to part ten of this article, that a trustee would
have if the power of direction authorized under the terns of the trust
or any further power, pursuant to paragraph (c) of section 7-A-9.5 of
this part, was held by a trustee. If the power is held jointly with a
trustee or another trust director, the rules applicable to co-trustees
pursuant to section 7-A-7.3 of this article shall also apply to the
trust director; and

(2) the terns of the trust nmay vary the trust director's duties to the
sane extent the terns of the trust could vary the duties of a trustee.

(b) Unless the terns of a trust provide otherwise, if a trust director
is licensed, certified, or otherwise authorized or permtted by I|aw
other than this part, to provide health care in the ordinary course of
the trust director's business or practice of a profession, to the extent
the trust director acts in that capacity, the trust director shall have
no duty or liability under this part and section 7-A-3.9 of this article
shall not apply.

(c) The ternms of a trust may inpose a duty or liability on a trust
director in addition to the duties and liabilities under this section.

(d) Cross-reference: For provisions regarding the additional duties of
a trust director, see paragraph (b) of section 7-A-9.8 of this part.

8§ 7-A-9.8 Duties and liabilities of directed trustee wth respect to
power of direction

(a) Subject to paragraph (b) of this section, a directed trustee shal
take reasonable action to conply with a trust director's exercise or
non-exercise of a power of direction or a further power pursuant to
paragraph (c) of section 7-A-9.5 of this part and. notw thstanding the
provi sions of subparagraph two of paragraph (m of section 7-A-8.18 of
this article and section 11-1.7 of this chapter, the directed trustee
shall not be liable for any loss resulting directly or indirectly from
any action taken pursuant to such exercise of a power of direction or
any action not taken pursuant to the non-exercise of a power of direc-
tion.

(b) A directed trustee shall not conply with a trust director's exer-
cise or non-exercise of a power of direction or further power pursuant
to paragraph (c) of section 7-A-9.5 of this part to the extent that by
conplying the trustee would engage in wllful m sconduct.

(c) Adirected trustee that has reasonabl e doubt about its duty not to
engage in wllful misconduct may tinely petition the court f or
instructions or present the issue in a pending proceeding.

(d) The terns of a trust may inpose a duty or liability on a directed
trustee in addition to the duties and liabilities pursuant to this
section.

(e) Cross-reference: For provisions regarding the additional duties of
directed trustees, see paragraph (a) of section 7-A-9.9 of this part
8 7-A-9.9 Duty to provide infornmation to trust director or trustee

(a) Unless the terns of a trust provide otherw se, and subject to the
provi sions of paragraph (a) of section 7-A-9.10 of this part, a trustee
shall provide information to a trust director to the extent the inforna-
tion is reasonably related both to:

(1) the powers or duties of the trustee; and

(2) the powers or duties of the trust director.
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(b) Unless the terns of a trust provide otherw se, and subject to the
provi sions of paragraph (b) of section 7-A-9.10 of this part, a trust
director shall provide infornation to a trustee or another trust direc-
tor to the extent the information is reasonably related both to:

(1) the powers or duties of the trust director; and

(2) the powers or duties of the trustee or other trust director.

(c) Notwithstanding the provisions of section 11-1.7 of this chapter.
a trustee that acts in reliance on information provided by a trust
director shall not be liable for a breach of trust to the extent such
breach resulted fromthe reliance, unless by so acting the trustee
engages in willful msconduct.

(d) Notwithstanding the provisions of section 11-1.7 of this chapter,
a trust director that acts in reliance on information provided by a
trustee or another trust director shall not be liable for a breach of
trust to the extent such breach resulted fromthe reliance, unless by so
acting the trust director engages in willful mnisconduct.

8 7-A-9.10 No duty to nonitor, inform or advise

(a) Unless the terns of a trust provide otherw se:

(1) atrustee shall not have a duty to:

(A) npnitor a trust director; or

(B) informor give advice to a settlor, trust contributor, other than
a settlor, beneficiary, trustee, or trust director concerning an
instance in which the trustee mght have acted differently than the
trust director; and

(2) by taking an action pursuant to subparagraph one of this para-
graph, a trustee shall not assune the duty excluded by such subpara-
gr aph.

(b) Unless the terns of a trust provide otherw se:

(1) atrust director shall not have a duty to:

(A) nonitor a trustee or another trust director; or

(B) informor give advice to a settlor, trust contributor, other than
a settlor, beneficiary, trustee, or another trust director concerning an
instance in which the trust director might have acted differently than a
trustee or another trust director; and

(2) by taking an action described in subparagraph one of this para-
graph, a trust director shall not assune the duty excluded by such
subpar agr aph.

8§ 7-A-9.11 limtation of action against trust director

An action against a trust director for breach of trust shall be
commenced within the sane limtation period as an action for breach of
trust against a trustee pursuant to section 7-A-10.5 of this article.

8 7-A-9.12 Defenses in action against trust director

In an action against a trust director for breach of trust, the trust
director my assert the sane defenses as a trustee nay assert in an
action for breach of trust against the trustee
8 7-A-9.13 Jurisdiction over trust director

a) By accepting appointnent as a trust director of a trust subject to
this part, the trust director subnits to the personal jurisdiction of
the courts of this state regarding any natter related to a power or duty
of the trust director

(b) This section shall not preclude other nmethods of obtaining juris-
diction over a trust director.

8§ 7-A-9.14 Accepting or declining the position of trust director

(a) A person designated as trust director accepts the position of

trust director:
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(1) by substantially conplying with a nethod of acceptance provided in
the terns of the trust; or

(2) by exercising powers or performng duties as trust director, or
otherwi se indicating acceptance of the position of trust director, if
the terns of the trust do not provide a nethod or the nethod provided in
the terms is not expressly nade exclusive.

b) A person designated as trust director who has not yet accepted the
directorship may reject the position of trust director. A designated
trust director of a lifetine trust who does not accept the position of
trust director within a reasonable tine after knowi ng of the designation
and knowing of the occurrence of the event that nmkes the designation
effective shall be deened to have rejected the position of trust direc-
tor.

8 7-A-9.15 Conpensation of trust directors and directed trustees

(a) If the terns of the trust provide for specific rates or anpunts of
commi ssions, other than a general reference to conm ssions allowed by
law or words of like inport, for a trust director or a directed trustee,
or, if a corporate directed trustee has agreed to accept specific rates
or anmpunts of commi ssions, a trust director or a directed trustee shal
be entitled to be conpensated in accordance with such provisions or
agreenent, as the case may be.

(b) If the ternms of the trust do not so provide, a trust director,
other than one described in paragraph (b) of section 7-A-9.7 of this
part, and a directed trustee shall be entitled to such conpensation as
may be reasonable, and the court, upon application of a person inter-
ested in the trust., may review the reasonabl eness of such conpensati on.

(c) If the terns of the trust do not provide for the allocation of
paynent of commri ssions to incone and principal, comrssions shall be
payabl e as pursuant to SCPA

(d) Notwithstanding the provisions of paragraphs (a) and (b) of this
section, in the case of a charitable trust, the conpensation of any
trust director or directed trustee, other than a corporate trust direc-
tor or corporate directed trustee, shall not exceed the anbunt provided
pursuant to SCPA 2312 and the conpensation of all trust directors and
trustees, including directed trustees, of such trust shall be linited,
pursuant to SCPA 2313.

8 7-A-9.16 Trust director's bond

(a) Except as provided by paragraph (c) of this section, a trust
director shall give bond to secure performance of the trust director's
duties only if the court finds that a bond is needed to protect the
interests of the beneficiaries or is required by the terns of the trust
and the court has not dispensed with the requirenent.

(b) The court may specify the anpunt of a bond, its liabilities, and
whet her sureties are necessary. The court may nodify or termnate a bond
at_any tine.

(c) A trust conpany, as defined pursuant to subdivision two of section
two of the banking law, any bank authorized to exercise fiduciary powers
and any national bank having a principal, branch or trust office in this
state and duly authorized to exercise fiduciary powers need not give a
bond unless a bond is expressly required of the trust conpany or bank by
the terns of the trust.

8 7-A-9.17 Vacancy in the position of trust director; appointnent of
successor

(a) A vacancy in the position of trust director occurs if:

(1) a person designated as trust director rejects the position of
trust director;
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(2) a person designated as trust director cannot be identified or does
not exist:;

(3) atrust director resigns;

(4) a trust director is disqualified or renoved;

(5) a trust director dies;

(6) a guardian is appointed for an individual serving as trust direc-
tor; or

(7) a trust instrunent so provides.

(b) A vacancy in the position of trust director shall be filled only
if expressly required by the terns of the trust, or if the terns of the
trust expressly provide that trustees, other trust directors, or other
persons may fill the vacancy in their discretion. If the terns of the
trust do not expressly require that a vacancy be filled, and there is no
other trust director then serving that is authorized to exercise the
same  power of direction as that held by the trust director that is no
| onger serving, the trustee or co-trustee shall be authorized to exer-
cise the power or powers authorized by that power of direction.

(c) A vacancy in the position of trust director of a noncharitable
trust that is required to be filled shall be filled in the followng
order of priority:

(1) by a person designated in the terns of the trust to act as succes-
sor trust director;

(2) by a person appointed by unani nbus agreenent of the qualified
beneficiaries; or

(3) by a person appointed by the court.

(d) A vacancy in the position of trust director of a charitable trust
that is required to be filled shall be filled in the follow ng order of
priority:

(1) by a person designated in the terns of the trust to act as succes-
sor trust director;

2) by a person selected b the charitable organizations expressl
designated to receive distributions under the terns of the trust if the
attorney general concurs in the selection; or

(3) by a person appointed by the court.

8 7-A-9.18 Resignation of trust director

(a) Unless the terns of a trust provide otherwise, a trust director
may resign:

(1) upon at least thirty days' notice, pursuant to section 7-A-1.10 of
this article, to the trust contributor, all co-trustees and all other
trust directors in the case of a revocable trust, or the qualified bene-
ficiaries, all co-trustees and all other trust directors, in the case of
any other trust:; or

(2) with the approval of the court.

(b) In approving a resignation., the court may issue orders and inpose
conditions reasonably necessary for the protection of the trust proper-
ty.

(c) Any liability of a resigning trust director and of any sureties on
the trust director's bond for acts or om ssions of the trust director
are not discharged or affected by the trust director's resignation.

8 7-A-9.19 Renoval of trust director

(a) In addition to any provision for renpval in the trust instrunent,
the settlor, a co-trustee, co-trust director or a beneficiary may
request the court to renpve a trust director or a trust director may be
renoved by the court on its own initiative

(b) The court may renove a trust director if:

(1) the trust director has committed a serious breach of trust;
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(2) lack of cooperation anpbng co-trust directors substantially inpairs
the adnministration of the trust:

(3) because of unfitness, unwillingness, or persistent failure of the
trust director to effectively exercise the power of direction held by
the trust director, the court determines that renoval of the trust
director best serves the interests of the beneficiaries; or

(4) there has been a substantial change of circunstances or renoval is
requested by all of the qualified beneficiaries, provided that the court
finds that renpval of the trust director best serves the interests of
all of the beneficiaries and is not inconsistent with the purposes of
the trust, and a suitable co-trust director or successor trust director
is available.

(c) Pending a final decision on a request to renpve a trust director,
or inlieuof or in addition to renoving a trust director, the court nmy
order such appropriate relief pursuant to paragraph (b) of section 7-A-
10.1 of this article, as may be necessary to protect the trust property
or the interests of the beneficiaries.

8§ 7-A-9.20 Unifornmity of application and construction

In applying and construing this uniformact, consideration shall be
given to the need to pronbte uniformty of the laww th respect to its
subject matter anpbng states that enact it.

8§ 7-A-9.21 Severability clause

If any provision of this part or its application to any person or
circunstances is held invalid, the invalidity shall not affect other
provisions or applications of this part which can be given effect wth-
out the invalid provision or application, and to this end the provisions
of this part are severable.

8§ 7-A-9.22 Application of part

This part shall apply to trusts created on or after the effective date

of this article.

PART 10. LIABILITY OF TRUSTEES AND Rl GHTS OF PERSONS DEALI NG W TH
TRUSTEES

8 7-A-10.1 Renedies for breach of trust

(a) A violation by a trustee of a duty such trustee owes to a benefi-
ciary is a breach of trust.

(b) To renedy a breach of trust that has occurred or nmmy occur, the
court may:

1) conpel the trustee to performthe trustee's duties;

(2) enjoin the trustee fromconmtting a breach of trust;

(3) conpel the trustee to redress a breach of trust by paying npney,
by restoring property, or by other neans;

(4) order a trustee to account;

(5) appoint a successor trustee or co-trustee to take possession of
the trust property and adm nister the trust as provided pursuant to SCPA
1502;

(6) suspend the trustee;

(7) renove the trustee, pursuant to section 7-A-7.8 of this article;

(8) reduce or deny conpensation to the trustee;

(9) void an act of the trustee, inpose a lien or a constructive trust
on trust property, or trace trust property wongfully disposed of and
recover the property or its proceeds., pursuant to section 7-A-10.11 of
this part; or

(10) order any other appropriate relief.
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(c) Nothing in this section shall be construed to |limt the court's
application of renedial provisions that are provided in the surrogate's
court procedure act.

8 7-A-10.2 lLiability for breach of trust

(a) Unless section 7-A-10.9 of this part applies, and except as other-
wise provided in this section, a trustee who conmmts a breach of trust
is chargeable with the value of the capital |ost by reason of the breach
plus prejudgnent interest as determ ned by the court.

(b) Unless section 7-A-10.9 of this part applies, a trustee who
conmits a breach of trust, other than breaching the duty of loyalty, by
conduct constituting gross negligence, recklessness or bad faith is
chargeable with the greater of:

(1) the value of the capital lost by reason of the breach plus
prejudgnent interest as determ ned by the court; or

(2) the amount at the tine of the decree required to restore the
values of the trust property to what they would have been if the portion
of the trust affected by the breach had been properly adninistered.

(c) Unless section 7-A-10.9 of this part applies, a trustee who
conmts a breach of trust by breaching the duty of loyalty is chargeable
with:

(1) the greater of:

(A) the value of the capital lost by reason of the breach plus
prejudgnent interest as determ ned by the court; or

B) the anmbunt required to restore the values of the trust property to
what they would have been if the portion of the trust affected by the
breach had been properly adninistered; and

(2) the amount of any benefit to the trustee personally as a result of
the breach to the extent that such anpunt is not included in the anobunt
determined under item (A) or item (B) of subparagraph one of this para-
graph.

d) In addition to charging the trustee pursuant to paragraphs (b) and
(c) of this section, a trustee nmay be additionally chargeable as the
court deens appropriate to fashion conplete equitable relief.

(e) Except as otherwise provided in this paragraph, if nore than one
trustee is liable to the beneficiaries for a breach of trust, a trustee
nmay be entitled to contribution fromthe other trustee or trustees in
accordance with applicable law. A trustee shall not be entitled to
contribution if the trustee conmtted the breach of trust in bad faith
or with reckless indifference to the purposes of the trust or the inter-
ests of the beneficiaries. Atrustee who received a benefit from the
breach of trust shall not be entitled to contribution from another trus-
tee to the extent of the benefit received.

(f) Cross-reference: For provisions regarding allow ng qualified bene-
ficiaries to void a transaction if a trustee breaches the duty of [|oyal-
ty., see section 7-A-8.2 of this article.

8 7-A-10.3 Damnges in absence of breach

(a) A trustee shall be accountable to an affected beneficiary for any
profit made by the trustee arising fromthe admnistration of the trust,
even absent a breach of trust.

(b) Absent a breach of trust, a trustee shall not be liable to a bene-
ficiary for a loss or depreciation in the value of trust property or for
not having nade a profit.

8 7-A-10.4 Conpensation of attorneys' fees, costs and all owances

(a) In a judicial proceeding involving the admnistration of a trust,

a court shall be authorized to:
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(1) fix and determ ne the conpensation of an attorney pursuant to SCPA
2110; and

(2) award costs and all owances pursuant to article twenty-three of the
SCPA.

(b) Cross-reference: For provisions regarding a trustee's paynent of
reasonabl e counsel fees, see paragraph (ii) of section 7-A-8.15 of this
article.

8§ 7-A-10.5 Limtation of action against trustee

(a) A beneficiary shall not comence a proceeding against a trustee
for breach of trust nore than two years after the date the beneficiary
or a representative of the beneficiary was sent a report that adequately
disclosed the existence of a potential claimfor breach of trust and
inforned the beneficiary of the tine allowed for commencing a proceed-
ing.

(b A report adequately discloses the existence of a potential claim
for breach of trust if it provides sufficient information so that the
beneficiary or representative knows of the potential claimor should
have inquired into its existence.

(c) If paragraph (a) of this section does not apply, a judicial
proceeding by a beneficiary against a trustee for breach of trust nust
be commenced within six vears after the first to occur of:

(1) the renpval, resignation, or death of the trustee

(2) the termnation of the beneficiary's interest in the trust;

(3) the termination of the trust; or

(4) the open repudiation of the trust by the trustee

(d) Paragraph (a) of this section shall not apply to the attorney
general acting wunder the authority pursuant to article eight of this
chapter or pursuant to any other provision of |aw
8 7-A-10.6 Reliance on trust instrunent

To the extent section 11-2.3 of this chapter does not apply, a trustee
who acts in reasonable reliance on the terns of the trust as expressed
in the trust instrunent shall not be liable to a beneficiary for a
breach of trust to the extent the breach resulted fromthe reliance
8 7-A-10.7 Event affecting administration or distribution

If the happening of an event, including but not linited to, marriage,
divorce, performance of educational requirenents., or death, affects the
adnm nistration or distribution of a trust, a trustee who has exercised
reasonable care to ascertain the happening of the event shall not be
liable for a loss resulting fromthe trustee's |lack of know edge.

8§ 7-A-10.8 Exculpation of trustee and trust director

The rules for the exculpation of a trustee and a trust director are
provided in section 11-1.7 of this chapter.

8 7-A-10.9 Beneficiary's consent, release, or ratification

(a) Atrustee shall not be liable to a beneficiary for breach of trust
if the beneficiary consented in witing to the conduct constituting the
breach, executed a witten release of the trustee fromliability for the
breach, or ratified in witing the transaction constituting the breach
unl ess:

(1) the consent, release, or ratification of the beneficiary was
i nduced by inproper conduct of the trustee; or

(2) at the tine of the consent., release, or ratification, the benefi-
ciary did not know of the beneficiary's rights or of the material facts
relating to the breach.

(b) A consent, release, or ratification, pursuant to paragraph (a) of
this section, that is nade by a beneficiary upon whom service of process

would be required in a proceeding to settle the trustee's account, is
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bi ndi ng upon all persons upon whom service of process would not be
required pursuant to SCPA 315 because process was served upon the bene-
ficiary.

8 7-A-10.10 Linmtation on personal liability of trustee

(a) Except as otherwi se provided in the contract, a trustee shall not
be personally liable on a contract properly entered into in the trus-
tee's fiduciary capacity in the course of admnistering the trust if the
trustee disclosed the fiduciary capacity in the contract.

(b) A trustee shall be personally liable for torts comitted in the
course of adninistering a trust, or for obligations arising from owner-
ship or control of trust property, including liability for violation of
environnental law, only if the trustee failed to exercise reasonable
care, diligence, and prudence.

(c) A claimbased on a contract entered into by a trustee in the trus-
tee's fiduciary capacity, on an obligation arising fromownership or
control of trust property, or on a tort comritted in the course of
adnm nistering a trust, may be asserted in a judicial proceeding against
the trustee in the trustee's fiduciary capacity, whether or not the
trustee is personally liable for such claim

(d) In any case where liability is found against the trustee as the
result of an action or proceeding brought under paragraph (c¢) of this
section, issues of liability as between the trustee in the trustee's
fiduciary capacity and the trustee in the trustee's individual capacity
shall, if necessary, be determned in an accounting proceedi ng brought
pursuant to SCPA 2205.

8 7-A-10.11 Interest as general partner

(a) Unless personal liability is inposed in the contract, a trustee
who holds an interest as a general partner in a general or linmted part-
nership shall not be personally liable on a contract entered into by the
partnership after the trustee's acquisition of the interest if the fidu-

ciary capacity was disclosed in the contract or disclosed in a statenent

previously filed pursuant to the partnership | aw
(b) A trustee who holds an interest as a general partner shall not be

personally liable for torts comritted by the partnership or for obli-
gations arising from ownership or control of the interest unless the
trustee is personally at fault.

(c) If the trustee of a revocable trust holds an interest as a general
partner, the trust contributor shall be personally liable for contracts
and other obligations of the partnership as if the trust contri butor
were a general partner.

§ 7-A-10.12 Protection of person dealing with trustee

(a) Except in the case of a breach pursuant to section 7-A-8.2 of this
article, a person other than a beneficiary who in good faith assists a
trustee, or who in good faith and for value deals with a trustee, with-
out know edge that such trustee is exceeding or inproperly exercising
the trustee's powers, is protected fromliability as if the trustee
properly exercised the power.

(b) A person other than a beneficiary who in good faith deals wth a
trustee is not required to inquire into the extent of such trustee's
powers or the propriety of their exercise.

(c) A person who in good faith transfers npney or property to a trus-
tee is not responsible for the proper application of such noney or prop-
erty; and any right or title derived by himor her fromthe trustee in
consideration of such transfer shall not be affected by the trustee's
m sapplication of such noney or property.
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(d) A person other than a beneficiary who in good faith assists a
forner trustee, or who in good faith and for value deals with a forner
trustee, without know edge that the trusteeship has ternmi nated shall be
protected fromliability as if the forner trustee were still a trustee

(e) Conparable protective provisions of other laws relating to conmer-
cial transactions or transfer of securities by fiduciaries prevail over
the protection provided by this section.

(f) Paragraphs (a) through (e) of this section shall apply only to
transactions that occur after the effective date of this article.

(g) Wth respect to transactions between a trustee or trustees and any
person occurring before the effective date of this article:

(1) If the trust is expressed in the instrunent creating the estate of
the trustee, every sale, conveyance or other act of the trustee, in
contravention of the trust, except as authorized in this article and by
any other provision of law, is void.

(2) An express trust not declared in the disposition to the trustee or
an_inplied or resulting trust shall not defeat the title of a purchaser
fromthe trustee for value and without notice of the trust, or the
rights of a creditor who extended credit to the trustee in reliance upon
his or her apparent ownership of the trust property.

8 7-A-10.13 Certification of trust

(a) Instead of furnishing a copy of the trust instrunent to a person
other than a beneficiary, the trustee mnmay furnish to the person a
certification of trust containing so miuch of the following information
as is requested by such person:

(1) that the trust exists and the date the trust instrunent was
execut ed;

(2) the identity of the settlor;

(3) the identity and address of the currently acting trustee;

(4) the powers of the trustee;

(5) the revocability or irrevocability of the trust and the identity
of any person holding a power to revoke the trust;

(6) the authority of co-trustees to sign or otherw se authenticate and
whether all or less than all are required in order to exercise powers of
the trustee;

(7) the manner of taking title to trust property.

(b) A certification of trust nmay be signed or otherwi se authenticated
by any trustee.

(c) A certification of trust shall state that the trust has not been
revoked, nodified, or anended in any manner that would cause the repres-
entations contained in the certification of trust to be incorrect.

(d) Acertification of trust need not contain the dispositive terns of
a trust.

(e) Arecipient of a certification of trust may require the trustee to
furnish copies of those excerpts fromthe original trust instrunent and
| ater anendnents which designate the trustee and confer upon the trustee
the power to act in the pending transaction

(f) A person who acts in reliance upon a certification of trust wth-
out know edge that the representations contained therein are incorrect
shall not be liable to any person for so acting and may assune wi t hout
inquiry the existence of the facts contained in the certification. Know
| edge of the terns of the trust nmay not be inferred solely fromthe fact
that a copy of all or part of the trust instrunent is held by the person
relying upon the certification.

(g) A person who in good faith enters into a transaction in reliance
upon a certification of trust may enforce the transaction against the
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trust property as if the representations contained in the certification
were correct.

(h) A person neking a denmand for the trust instrunent., in addition to
a certification of trust or excerpts, is liable for damages if the court
deternmines that the person did not act in good faith in demanding the
trust instrunent.

(i) This section shall not limt the right of a person to obtain a
copy of the trust instrument in a judicial proceeding concerning the
trust.

PART 11. M SCELLANEQUS PROVI SI ONS

8 7-A-11.1 Relation to FElectronic Signatures in dobal and Nationa
Commerce Act

This article nodifies, limts, and supersedes the federal Electronic
Signatures in G obal and National Comerce Act, 15 U S.C. Section 7001
et seq., except that nothing in this article nodifies, limts, or super-
sedes Sections 101(c) and 7001(c) of such act or authorizes electronic
delivery of any of the notices described in Sections 103(b) and 7003(b)
of such act.
8§ 7-A-11.2 Severability clause

If any provision of this article or its application to any person or
circunstances is held invalid, the invalidity shall not affect other
provi sions or applications of this article which can be given effect
without the invalid provision or application, and to this end the
provisions of this article are severabl e.
8§ 7-A-11.3 Application to existing rel ationships

(a) Except as otherwi se provided in this article, on the effective
date of this article:

(1) this article shall apply to all trusts created before, on, or
after its effective date;
(2) this article shall apply to all judici al proceedi ngs concerni ng

trusts commenced on or after its effective date:

(3) this article shall apply to judicial proceedings concerning trusts
conmenced before its effective date unless the court finds that applica-
tion of a particular provision of this article would substantially
interfere with the effective conduct of the judicial proceedings or
prejudice the rights of the parties, in which case the particular
provisions of this article shall not apply and the superseding | aw shal
appl y;

(4) any rule of construction or presunption provided by this article
shall apply to trust instrunents executed before the effective date of
this article unless there is a clear indication of a contrary intent in
the terns of the trust; and

(5) an act done before the effective date of this article shall not be
affected by this article.

(b) If aright is acquired. extinguished, or barred upon the expira-
tion of a prescribed period that has commenced to run under any other
statute before the effective date of this article, such other statute
shall continue to apply to the right even if it has been repealed or
super seded.

(c) The provisions of this article shall not inpair or defeat any
rights which have accrued under dispositions or appointnents in effect
prior toits effective date.

8§ 2. Section 1-2.4 of the estates, powers and trusts law is anmended to
read as foll ows:
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§ 1-2.4 Disposition

(a) A disposition is a transfer of property by a person during his or
her lifetime or by will.

(b) Cross-reference: For provisions regarding cy pres applications
where a charitable organization is designated as a beneficiary or payee
upon the person neking the disposition in certain non-probate transfers,
see subparagraph two of paragraph (c) of section 8-1.1 of this chapter.

§ 3. Section 1-2.12 of the estates, powers and trusts law is anended
to read as foll ows:

8§ 1-2.12 Person
The term "person" includes [a—hatual—person—an—associati-on—board-

the—state] an individual, corporation, business trust, estate, partner-
ship, limted liability conpany, association or joint venture; govern-
nment ; governnent subdivision, agency or instrunentality; public corpo-
ration, or any other legal or commercial entity.

8 4. The estates, powers and trusts law is amended by addi ng a new
section 1-2.21 to read as foll ows:
8§ 1-2.21 Charitable organization

The term"charitable organization" shall nean an "institution" as
defined pursuant to paragraph (d) of section five hundred fifty-one of
the not-for-profit corporation |aw

§ 5. The estates, powers and trusts law is anended by adding a new
section 3-3.10 to read as foll ows:
8 3-3.10 Reformation of wills to correct nistakes

The court may reform the terns of a will, even if unanbi guous, to
conformthe terns to the testator's intent if it is proved by clear and
convincing evidence the testator's intent and that such terns of the
will do not carry out such testator's intent because such terns were
affected by a mstake of fact or law, whether in expression or induce-
nent .

8 6. The article heading of article 7 of the estates, powers and
trusts law is anmended to read as foll ows:

[ FRUSTS] NON- GRATUI TOUS TRUSTS, TRANSFERS
TO M NORS AND CHI LD PERFORVMER TRUST ACCOUNTS

§ 7. Part 1 of article 7 of the estates, powers and trusts lawis

REPEALED and a new part 1 is added to read as foll ows:

PART 1. RULES GOVERNI NG NON- GRATUI TOUS TRUSTS

Section 7-1.1 Scope.

7-1.2 Purposes for which trust may be created.

7-1.3 Duration of trust for benefit of creditors.

7-1.4 Provision by non-domiciliary creator as to lawto govern
trust.

7-1.5 Extent of trustee's estate.

7-1.6 Trust estate not to descend on death of trustee; appoint-
ment, duties and rights of successor trustee.

7-1.7 Suspension of powers of trustee in war service.

7-1.8 Resignation, suspension or renoval of trustee.

7-1.9 Accounting by trustee in suprene court.

7-1.10 Conmissions of trust to sell real property for benefit of

creditors.
7-1.11 Common law and principles of equity.

PART 1. RULES GOVERNI NG NON- GRATUI TI QUS TRUSTS



O©CoOoO~NOUP~WNE

A 7677 69

8 7-1.1 Scope

(a) This part provides rules for non-gratuitous trusts. Non-gratui-
tous trusts are trusts that are not governed by article seven-A of this
chapt er.

(b) Cross-reference: For trusts governed by article seven-A, see para-
graph (a) of section 7-A-1.2.
8 7-1.2 Purposes for which trust may be created

A non-gratuitous trust may be created for any | awful purpose.
8§ 7-1.3 Duration of trust for benefit of creditors

(a) Wiere an estate in real property has vested or shall vest in an

assignee or other trustee for the benefit of creditors, it shall cease
at the expiration of ten vears fromthe tine the trust was created
except where a different limtation is contained in the instrunent

creating the trust or is otherwi se prescribed by law. Such estate shal
then revert to the assignor.

(b) This section shall not apply to a trust of personal property or to
a trust of real property created in connection with the salvaging of
nortgage participation certificates. Nor shall this section affect any
rights to the proceeds of a sale of real property made by the assignee
or other trustee for the benefit of creditors.

8§ 7-1.4 Provision by non-domiciliary creator as to law to govern trust

Whenever a person, not domiciled in this state, creates a non-gratui-
tous trust which provides that it shall be governed by the laws of this
state, such provision shall be given effect in determining the validity,
effect and interpretation of the disposition in such trust of:

(a) Any trust property situated in this state at the tine the trust is
creat ed.

(b) Personal property, wherever situated, if the trustee of the trust
is a person residing, incorporated or authorized to do business in this
state or a national bank having an office in this state.

8§ 7-1.5 Extent of trustee's estate

(a) A trust pursuant to sections 9-1.5, 9-1.6 and 9-1.7 of this chap-
ter, including a business trust as defined pursuant to subdivision two
of section two of the general associations law, nay acquire property in
the nane of the trust as such nane is designated in the instrunent
creating such trust. Any property so acquired can be conveyed, encum
bered or otherw se disposed of only in such nane by a conveyance, encum
brance or other instrunment executed by:

(1) the person or persons authorized by the instrunent creating such
trust; or

(2) the person or persons authorized by a resolution duly adopted by
the trustees:; or

(3) a mpjority of the trustees, unless the instrunent creating such
trust provides otherw se.

(b) Any instrunent of conveyance, encunbrance or disposition delivered
prior to the effective date of this section to or by a trust to which
this section applies, in its trust nane is hereby validated; provided,
however, that no action or proceeding to cancel or disaffirmit shall be
instituted within one year fromthe effective date of this section, but
no provision of this section shall affect any such pending action or
pr oceedi ng.

8§ 7-1.6 Trust estate not to descend on death of trustee; appointnent,
duties and rights of successor trustee

(a) On the death of the sole surviving trustee of a non-gratuitous
trust, the trust estate shall not vest in his or her personal represen-
tative or pass to his or her distributees or devisees, but, in the
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absence of a contrary direction by the creator, if the trust has not
been executed, the trust estate shall vest in the suprene court or the
surrogate's court, as the case may be, and the trust shall be executed
by a person appointed by the court.

(b) Upon such notice to the beneficiaries of the trust, as the court
may direct, of an application for the appointnment of a successor trus-
tee, unless the creator has directed otherwise, the court nay appoint a
successor trustee, even though the trust has term nated, whenever in the
opinion of the court such appointnment is necessary for the effective
adnm nistration and distribution of the trust estate, subject to the
fol |l owi ng:

(1) A successor trustee shall give security in such ampunt as the
court may direct; and

(2) A successor trustee shall be subject to the sane duties, as to

accounting and trust admi nistration, as are inposed by law on trustees

and, in addition to the reasonabl e expenses incurred in the course of
trust administration, such successor trustee shall be entitled to such

conm ssions as my be fixed by any court having jurisdiction to pass
upon such trustee's final account, which shall in no case exceed the
conm ssions allowable by | aw

8 7-1.7 Suspension of powers of trustee in war service

(a) Wienever a trustee of a non-gratuitous trust, not governed pursu-
ant to article seven-A of this chapter, is engaged in war service, as
defined pursuant to this section, such trustee or any other person
interested in the trust estate may present a petition to the suprenme
court or the surrogate's court, as the case may be, to suspend the
powers of such trustee while the trustee is so engaged and until the
further order of the court, and if the suspension of such trustee wll
| eave no person acting as trustee or |l eave a beneficiary of such trust
as the only acting trustee thereof., the petition shall pray for the
appoi ntnent of a successor trustee, unless a successor has been naned in
the trust instrunent and is not engaged in war service or is not for any
other reason unable or unwilling to act as such trustee.

(b) For the purposes of this section, a trustee is engaged in war
service in any of the follow ng cases:

(1) If the trustee is a nenber of the arned forces of the United
States or of any of its allies, or if he has been accepted for such
service and is awaiting induction.

(2) If the trustee is engaged in any work abroad in connection with a
governnental agency of the United States or with the American Red Cross
or any other body with sinmilar objectives.

(3) If the trustee is interned in any eneny country or is in a foreign
country or a possession or dependency of the United States and is unable
to return to this state.

(4) If the trustee is a nenber of the nerchant marine or simlar
service.

(c) Where the application is made by a trustee engaged in war service,
notice shall be given to such persons and in such manner as the court
may direct. Where the application is nmade by any other person inter-
ested in the trust estate and the trustee is in the arnmed forces of the
United States, notice shall be given to such trustee in such manner as
the court may direct. In every other case, where the application is nmade
by a person other than the trustee, notice thereof shall be given to
such persons and in such manner as the court nmay direct.

(d) Upon the filing of the petition and proof of service of notice
prescribed in paragraph (c) of this section, the court may, notwith-
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standing any other provision of [aw, suspend the trustee engaged in war
service fromthe exercise of all of the trustee's powers and duties
while engaged in such service and until the further order of the court.
The order may further provide that the remaining trustee or, if there is
none, the successor naned in the trust instrunent or appointed by the
court may exercise all of the powers and be subject to all of the duties
of the original trustee

e) The successor trustee shall be linmted to comri ssions as conput ed
pursuant to SCPA 2308 or 2309, whichever is applicable, upon incone
received and di sbursed and upon principal disbursed. Conm ssions may
also be allowed pursuant to such sections upon rents if the trustee is
aut horized or required to collect the rents of and nanage real property.
In case of the resignation or renoval of the suspended trustee, or in
the event of such trustee's death., the foregoing basis for conputing the
comm ssions shall not apply and the trustee's conm ssions shall be
conputed in the same manner as those of any other trustee.

(f) When the suspended trustee ceases to be engaged in war service the
trustee may, upon application to the court and upon such notice as the
court may direct, be reinstated as trustee if any of the duties of such
office remain unexecuted. If the suspended trustee is reinstated, the
court shall thereupon renove the trustee's successor and make such ot her
order as justice requires, but such renpval shall not bar the successor
from subsequently qualifying as a trustee if for any reason it thereaft-
er becones necessary to appoint a trustee.

8§ 7-1.8 Resignation, suspension or renpval of trustee

(a) Subject to the relevant provisions of the civil practice law and
rules, the suprene court has power:

(1) On the application of a trustee of a non-gratuitous trust, to
accept the trustee's resignation and to discharge the trustee on such
terns as it deens proper

(2) On the application of any person interested in the trust estate,
to suspend or renove a trustee who has violated or threatens to violate
his or her trust, who is insolvent or whose insolvency is inmnent or
apprehended or who for any reason is a person unsuitable to execute the
trust.

(3) In the case of the resignation or renpval of a trustee, to appoint
a successor trustee and, if there is no acting trustee, to cause the
trust to be executed by a receiver or other officer under its direction.
This section shall not apply to a trust arising or resulting by inpli-
cation of law, nor to other provisions nmade by law for the resignation,
suspension or renoval of a trustee or the appointnent of a successor
trust ee.

8 7-1.9 Accounting by trustee in suprene court

(a) Wth respect to a non-gratuitous trust. any proceeding for an
accounting or other relief brought by a trustee or by a substituted or
successor trustee may be commenced by such notice to the beneficiaries
of the trust as the suprene court may direct.

(b) I'n case of the resignation, suspension or renpval, pursuant to
this part, of any trustee of a trust which includes real property and
nortgage participation certificates held by nore than one person and
secured by a nortgage on real property or any estate therein, paynent of
which certificates are not guaranteed by the trustee or by any title or
nortgage guaranty or investnent conpany, the court, in its discretion
may di spense with a fornmal accounting by such trustee; provided, howev-
er. such trustee shall file with the court a statenent of the condition
of the trust and of the security underlying such certificates as of the
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date of his or her resignation, suspension or renpval and shall assign,
transfer or convey all of the assets of the trust to the successor trus-
tee or the receiver or other officer appointed by the court.
8 7-1.10 Conmissions of trust to sell real property for benefit of cred-
itors

A trustee of a trust to sell real property for the benefit of credi-
tors is entitled to the sane comri ssions as an assignee for the benefit
of creditors.
8§ 7-1.11 Common law and principles of equity

Unless displaced by the provisions of this part, the commpn | aw of
trusts and the principles of equity supplenment its provisions.

8§ 8. Part 2 of article 7 of the estates, powers and trusts law is
REPEALED

§ 9. Part 3 of article 7 of the estates, powers and trusts lawis
REPEALED

§ 10. Part 5 of article 7 of the estates, powers and trusts law is
REPEALED

8§ 11. Part 8 of article 7 of the estates, powers and trusts lawis
REPEALED

8§ 12. Paragraph (c) of section 8-1.1 of the estates, powers and trusts
| aw, subparagraph 1 as designated and subparagraph 2 as added by chapter
492 of the laws of 1985, is anended to read as folloms

(c) (DI

! i i | | ] Sub|ect to
subparagraph three of this paragraph, whenever it appears to the court

havi ng jurisdiction over the dispositions referred to and authorized by
paragraphs (a) and (b) of this section, and whenever it appears to such
court that circunstances have so changed since the execution of an
instrunent nmaking a disposition for religious, charitable, educationa

or benevol ent purposes as to render inpracticable or inpossible a
literal conpliance with the terns of such disposition, [the] such court
may, on application of the [t+ustee—or—of] donor, a charitable benefici-
ary naned in the disposition, the attorney general, the fiduciary, or
the person having custody of the property subject to the disposition on
notice to the attorney general, and to the donor if such donor is avail -
abl e, and on such additional notice as the court nay direct, nake an
order or decree directing that such disposition be adn1n|stered and

applied, in whole or in part, in [sueh—anrrer—as—-h—the—judgrenrt—of—ithe
T T ol . : |

consistent with the donor's intent, which shall be presuned to be gener-
ally charitable subject to rebuttal, free fromany specific restriction,

Ilnltatlon or dlrectlon conta|ned thereln[——p#e¥+ded——heme¥e¢——%hae——an¥

]. For t he purposes of thls suboara—
graph. "donor" neans the creator of a disposition, including a settler
as defined pursuant to paragraph (u) of section 7-A-1.4 of this chapter.
A donor is deened available if the donor: (A) is living, or (B) is not a
natural person., such donor is in existence, is conducting activities and
can be identified and |ocated within reasonable efforts.

(2) [€] Eor the purposes of subparagraph one of this paragraph, the
designation of a charitable organization as a beneficiary or payee upon
the death of the person neking the designation with respect to: (A a
trust account, as defined pursuant to paragraph (d) of section 7-A-4.1
of this chapter; or (B) a pension, retirenent, death benefit, stock
bonus or profit-sharing plan, systemor trust, or an annuity or supple-
nental insurance contract, pursuant to section 13-3.2 of this chapter;
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or (€ a security registered in beneficiary form pursuant to section
13-4.4 of this chapter, constitutes a disposition for religious, chari-
tabl e, educational or benevol ent purposes. Such disposition is effective
at the tinme ownership passes or the funds or assets becone payable to
such beneficiary or payee or would have passed or becone payable to such
beneficiary or payee but for the applicability of cy pres, but does not
change the | egal character of such designation for any other purpose.

(3) A provision in the terms of a charitable disposition that would
result in distribution of the subject property to a noncharitable bene-
ficiary or a different charitable beneficiary, hereinafter referred to
as an "alternative disposition", shall prevail over the power of the
court to apply its powers under subparagraph one of this paragraph to
nmodify or termnate the disposition. An alternative disposition shal
not include | anguage in a beneficiary designation form contract, poli-
cy, application, instrunent, agreenent or other docunent supplied by the
insurer, financial institution, brokerage firm investnent firmor other
entity that is not the owner, donor or custonmer, which states how the
property shall be distributed on the death of the owner, donor or
custonmer if no payee or beneficiary is designated.

(4) The attorney general or any trustee or beneficiary of a testanen-
tary or lifetime trust wholly benefitting one or nore charitabl e benefi-
ciaries may petition a court of conpetent jurisdiction, on notice to the
attorney general and all parties interested in the trust, seeking a
term nation of such trust when the trust is conprised of assets, the
mar ket value of which is one hundred thousand dollars or |ess and the
expense of administering the trust is uneconom ¢ when considered rela-
tive to income. Wen the court finds upon such application that contin-
uation of the trust is economcally inpracticable or is not in the best
interests of the beneficiaries, the court shall nmake an order or decree
termnating the trust and directing the distribution of the trust assets
to acconplish its charitabl e purposes, provided, however, that if the
trust is one for the benefit of a particular charitable beneficiary or
beneficiaries nanmed therein, the court shall direct the distribution of
the trust assets to such naned charitable beneficiary or beneficiaries,
and provided further that no such proceeding may be instituted w thout
the consent of the creator of the disposition if he is living.

[ -] For purposes of this paragraph, the term"charitable benefici-
ary" shall mean the beneficiary of a disposition for a religious, chari-
tabl e, educational or benevol ent purpose.

8§ 13. Section 10-6.6 of the westates, powers and trusts law, the
section heading as amended by chapter 591 of the [aws of 1992, para-
graphs (b), (c), (d), (e), (f), (9), (h), (i), (i), (k), (1), (M, (n),
(o), (p), (g), (r) and (s) as added by chapter 451 of the laws of 2011,
t he openi ng paragraph of paragraph (b), subparagraph 5 of paragraph (j),
subparagraphs 1 and 4 of paragraph (s) as anended and paragraph (t) as
added by chapter 482 of the laws of 2013, the opening paragraph of para-
graph (j) and subparagraph 6 of paragraph (j) as anended and subpara-
graph 7 of paragraph (j) as added by chapter 441 of the laws of 2015 and
subpar agraph 10 of paragraph (s) as amended by chapter 130 of the |aws
of 2014, is anmended to read as foll ows:

§ 10-6.6 Exercise of a power of appointnment; effect when nore extensive
or less extensive than authorized; trustee's authority to
i nvade principal in trust[-]

(a) An exercise of a power of appointnment is not void because its

exercise is:
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(1) More extensive than was authorized but is wvalid to the extent
aut hori zed by the instrunent creating the power.
(2) Less extensive than authorized by the instrunent creating the

g :

G ] Cross-reference: For the powers and
duties regarding decanting, see section 7-A-8.18 of this chapter.

[ An—aut-ho ad
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8 14 Section 10 10.1 of the estates powers and trust |aw, as amended
by chapter 82 of the |laws of 2004, is anended to read as foll ows:
§ 10-10.1 Power to distribute principal or allocate income; restriction

on exercise

A power held by a person as trustee of an express trust to nake a
discretionary distribution of either principal or incone to such person
as a beneficiary, or to make a discretionary [aocatiors—ih—such
pe;éxH4—s——44¥+94———ei———pe£xy—p%4}——e4———e*fyan5£é;——as—4yapme@4ﬂ di stribution of
either principal [ard] or income in discharge of the trustee's persona
obligation of support, cannot be exercised by such person unless (1)
such person is the grantor of the trust and the trust is revocable by
such person during such person's lifetinme, or (2) the power is a power
to provide for such person's health, education, maintenance or support
within the meaning of sections 2041 and 2514 of the Internal Revenue
Code, or (3) the trust instrunent, by express reference to this section,
provi des otherwise. If the power is conferred on two or nore trustees,
it nmay be exercised by the trustee or trustees who are not so disquali-
fied. If there is no trustee qualified to exercise the power, its exer-
ci se devolves on the supreme court or the surrogate's court, except that

if the power 1is created by will, its exercise devolves on the surro-
gate's court having jurisdiction of the estate of the donor of the
power .

8§ 15. Section 10-10.6 of the estates, powers and trusts |law is anmended
to read as follows:
§ 10-10.6 Effect of reserved unqualified power to revoke

Were a creator reserves an unqualified power of revocation, he
remai ns the absolute owner of the property disposed of so far as the
rights of his or her <creditors or purchasers are concerned. This



OCOO~NOUIRWNPEF

A 7677 80

section shall not apply to the trust contributor of an express trust
created after the effective date of section 7-A-5.6 of this chapter.
§ 16. Section 10-10.7 of the estates, powers and trusts |law, as

anended by chapter 482 of the laws of 2013, is anended to read as

fol | ows:

§ 10-10.7 Exercise of powers by nultiple fiduciaries; joint and severa
power s

Unl ess contrary to the express provisions of an instrunment affecting
the disposition of property, a joint power other than a power of
appoi nt ment [ bet—reluding—a—power—in—a—trusteetotavadetrust—prinei—
pol—uhder—seeti-on—10-6- 6o this article—erunderthetorrms—oi—the

i = i ], conferred upon three or nore fiduciaries, as
that termis defined in section 11-1.1 of this chapter, by the terns of
such instrunment, or by statute, or arising by operation of law, nmay be
exercised by a mpjority of such fiduciaries, or by a mpjority of survi-
vor fiduciaries, or by the survivor fiduciary. Such a power conferred
upon or surviving to two such fiduciaries nmay be exercised jointly by
both such fiduciaries or by the survivor fiduciary, unless contrary to
the express ternms of the instrunment creating the power. A fiduciary who
fails to act through absence or disability, or a dissenting fiduciary
who joins in carrying out the decision of a najority of the fiduciaries
if his or her dissent is expressed pronptly in witing to his or her
co-fiduciaries, shall not be |iable for the consequences of any nmajority
decision, provided that liability for failure to join in admnistering
the estate [er—+ust—or—to—prevent—a—breach—of—thetrust] may not thus
be avoided. A power vested in one or nore persons under a trust of rea
property created in connection with the salvaging of nortgage partic-
ipation certificates mnay be executed by one or nore of such persons as
provided in such trust. This section shall not affect the right of any
one of two or nore personal representatives of a decedent to exercise a
several power.

8§ 17. Section 11-1.1 of the estates, powers and trusts |law, as amended
by chapter 686 of the |laws of 1967, item (D) of subparagraph 5 of para-
graph (b) as anended, item (E) of subparagraph 5 of paragraph (b) as
added and item (F) of subparagraph 5 of paragraph (b) as relettered by
chapter 257 of the laws of 1968, subparagraphs 9 and 10 of paragraph (b)
as anended by chapter 501 of the laws of 1970 and the openi ng paragraph
of subparagraph 9 of paragraph (b), item (B) of subparagraph 9 of para-
graph (b), the opening paragraph of subparagraph 10 of paragraph (b) and
item (B) of subparagraph 10 of paragraph (b) as further anmended by
section 104 of part A of chapter 62 of the |aws of 2011, subparagraphs
13, 14, 15, 16, 17, 18, 21 and 22 of paragraph (b) as anmended by chapter
686 of the laws of 1967 as renunbered by chapter 904 of the | aws of
1973, subparagraph 19 of paragraph (b) as anmended by chapter 595 of the
| aws of 1992, subparagraph 20 of paragraph (b) as anended by chapter 519
of the laws of 1987 and paragraph (d) as anended by chapter 158 of the
|l aws of 1975, is anmended to read as foll ows:

§ 11-1.1 Fiduciaries' powers

(a) As used in this section, unless the context or subject matter
otherwise requires, (1) the term"estate" nmeans the estate of a dece-
dent; (2) the term"trust" neans any express trust of property, created
by a wll, deed or other instrument, whereby there is inposed upon a
trustee the duty to adm nister property for the benefit of a named or
ot herwi se described income or principal beneficiary, or both. A trust
shall not include trusts for the benefit of creditors, resulting or
constructive trusts, business trusts where certificates of beneficial
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interest are issued to the beneficiary, investnent trusts, voting
trusts, security instruments such as deeds of trust and nortgages,
trusts created by the judgnent or decree of a court, |liquidation or
reorgani zation trusts, trusts for the sol e purpose of paying dividends,
interest, interest coupons, salaries, wages, pensions or profits,
instrunents wherein persons are nere noninees for others, or trusts
created in deposits in any banking institution or savings and |oan
institution; (3) the term™"fiduciary" nmeans adm nistrators, executors,

prelimnary execut ors, adm ni strators d.b.n., adm ni strators
c.t.a.d.b.n., admnistrators <c.t.a., ancillary executors, ancillary
adm ni strators, ancillary admnistrators c.t.a [anrdt+rustees—of—express
tyusts], including a corporate as well as a natural person acting as

fiduciary, and a successor or substitute fiduciary, whether designated
in atrust instrument or otherw se.

(b) In the absence of contrary or limting provisions in the court
order or decree appointing a fiduciary, or in a subsequent order or
decree, or in the wll, deed or other instrunent, every fiduciary is
aut hori zed:

(1) To accept additions to any estate [e——t+ust] from sources other
than the estate of the decedent [e+—the——setilor—of—a—trust].

(2) To acquire the remaining undivided interest in the property of an
estate [e—t+ust] in which the fiduciary, in his or her fiduciary capac-
ity, holds an undivided interest.

(3) To invest and reinvest property of the estate [e—t+ust] under the

provisions of the wll, deed or other instrument or as otherw se
provi ded by | aw.
(4) To effect and keep in force fire, rent, title, liability, casualty

or other insurance to protect the property of the estate [e+—+ust] and
to protect the fiduciary.

(5) Wth respect to any property or any estate therein owned by an
estate [er—t+ust], except where such property or any estate therein is
specifically disposed of:

(A) To take possession of, collect the rents fromand manage the sane.

(B) To sell the sane at public or private sale, and on such ternms as
in the opinion of the fiduciary wll be nbst advantageous to those
i nterested therein.

(C Wth respect to fiduciaries [ether—than-atrustee], to |ease the
sane for a termnot exceeding three years [aRd—n—the—ecase—of—a—trus—

Fomm—aydande—Dhoyond—he—dora—en—oi—ho—tusi—apnd— o her—ol—sueh
cases], including the right to explore for and renove mneral or other
natural resources, and in connection with mneral |eases to enter into
pooling and unitization agreenents.

(D) To nortgage the sane.

(E) Any power to take possession of, collect the rent from nanage
sell, lease or nortgage, granted by this subparagraph [£5)X], which is
prohibited by the terns of the will, deed or other instrument or by the
provisions of this subparagraph [£5)>], nonetheless exists, upon the
approval of the surrogate, where such power is necessary for the
purposes set forth in SCPA 1902.

(F) A fiduciary acting under a will may exercise all of the powers
granted by this subparagraph [£5)>] notwithstanding the effect upon such
will of the birth of a child after its execution or of any election by a
survi vi ng spouse.

(6) To nmake ordinary repairs to the property of the estate [er—+ust].
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(7) To grant options for the sale of property for a period not exceed-
i ng six nonths.

(8) Wth respect to any nortgage held by the estate [er—t+rust] (A to
continue the sane upon and after maturity, with or wthout renewal or
extension, upon such terns as the fiduciary deens advisable; (B) to
foreclose, as an incident to collection of any bond or note, any nort-
gage securing such bond or note, and to purchase the nortgaged property
or acquire the property by deed fromthe nortgagor in lieu of foreclo-
sure.

(9) To enploy any bank or trust conpany incorporated in this state,
any national bank located in this state or any private banker duly
aut hori zed by the superintendent of financial services of this state to
engage i n business here (who, as private banker, maintains a pernmanent
capital of not less than one million dollars) as custodian of any stock
or other securities held as a fiduciary, and the cost thereof, except in
the case of a corporate fiduciary, shall be a charge upon the estate or
trust. The records of such bank, trust company or private banker shal
at all times show the ownership of such stock or other securities. Such
stock or other securities shall at all tines be kept separate fromthe
assets of such bank, trust conpany or private banker and nay be kept by
such bank, trust conpany or private banker:.

(A) in a manner such that all certificates representing the securities
from tinme to time constituting the assets of a particular estate, trust
or other fiduciary account are held separate from those of all other
estates, trusts or accounts; or

(B) in a manner such that, wthout certification as to ownership
attached, certificates representing securities of the same class of the
same issuer and from tine to tine constituting assets of particular
estates, trusts or other fiduciary accounts are held in bulk, including,
to the extent feasible, the nerging of certificates of small denom -
nation into one or nore certificates of |arge denom nation, provided
that a bank, trust conpany or private banker, when operating under the
met hod of safekeeping security certificates described in this subpara-
graph [£B)}], shall be subject to such rules and regulations as, in the
case of state chartered institutions, the state superintendent of finan-
cial services and, in the case of national banking associations, the
conptroller of the currency may fromtime to tinme issue. Such bank
trust company or private banker shall, on demand by the fiduciary,
certify in witing the securities held by it for such estate, trust or
fiduciary account.

(10) To cause any stock or other securities (hereinafter referred to
as "securities") held by any bank or trust conpany, when acting as fidu-
ciary, whether alone or jointly with an individual, with the consent of
the individual fiduciary, if any (who is hereby authorized to give such
consent), to be registered and held in the nane of a nom nee of such
bank or trust company wi thout disclosure of the fiduciary rel ationship;
and, in the case of an individual acting as fiduciary, to direct any
bank or trust conpany incorporated under the laws of this state, any
national bank |l ocated in this state or any private banker duly author-
i zed by the superintendent of financial services of this state to engage
in business here (who, as private banker, maintains a pernanent capital
of not less than one million dollars) to register and hold any securi-
ties deposited with such bank, trust conpany or private banker (herein-
after referred to as "bank") in the nane of a nonmi nee of such bank. The
bank shall not redeliver such securities to the individual fiduciary,
who aut horized their registration in the nane of a nom nee of the bank
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without first registering the securities in the nane of the individua
fiduciary, as such. But, any sale of such securities by the bank at the
direction of the individual fiduciary shall not be treated as a redeliv-
ery. The bank my nake any disposition of such securities which is
aut hori zed or directed by an order or decree of the court having juris-
diction of the estate or trust. Any such bank shall be absolutely liable
for any |oss occasioned by the acts of its noninee with respect to the

securities so registered. The records of the bank shall at all tines
show the ownership of any such securities and of those held in bearer
form Such securities and those held in bearer formshall at all times

be kept separate from the assets of the bank and may be kept by such
bank

(A) in a nmanner such that all certificates representing the securities
fromtinme to tinme constituting the assets of a particular estate, trust
or other fiduciary account are held separate fromthose of all other
estates, trusts or accounts; or

(B) in a manner such that, wthout certification as to ownership
attached, «certificates representing securities of the sane class of the
same issuer and fromtime to time constituting assets of particular
estates, trusts or other fiduciary accounts are held in bulk, including,
to the extent feasible, the nmerging of certificates of small denom -
nation into one or nore certificates of I|arge denom nation, provided
that a bank, when operating under the nethod of safekeeping security
certificates described in this subparagraph (B), shall be subject to
such rules and regulations as, in the case of state chartered insti-
tutions, the state superintendent of financial services and, in the case
of national banking associations, the conptroller of the currency nay
from time to tinme issue. Such bank or trust conpany shall, on demand by
any party to an accounting by such bank or trust conpany as fiduciary or
on demand by the attorney for such party, certify in witing the securi-
ties held by such bank or trust conmpany as such fiduciary.

(11) In the case of the survivor of two or nmore fiduciaries, to
continue to administer the property of the estate [e+—+ust] without the
appoi ntment of a successor to the fiduciary who has ceased to act and to
exercise or performall of the powers given to the original fiduciaries
unl ess contrary to the express provision of the wll, deed or other
i nstrunent.

(12) As successor or substitute fiduciary, to succeed to all of the
powers, duties and discretion of the original fiduciary, with respect to
the estate [e+——+ust], as were given to the original fiduciary, unless
the exercise of such powers, duties or discretion of the original fidu-
ciary are expressly prohibited by the will, deed or other instrunent to
any successor or substituted fiduciary.

(13) To contest, conpromi se or otherwi se settle any claimin favor of
the estate[ —t+ust] or fiduciary or in favor of third persons and
agai nst the estate[—t+ust] or fiduciary.

(14) To vote in person or by proxy, discretionary or otherw se, shares
of stock or other securities held by himas fiduciary.

(15) To pay calls, assessnents and any other sums chargeabl e or accru-
i ng agai nst or on account of shares of stock, bonds, debentures or other
corporate securities held by a fiduciary, whenever such paynments may be
| egal Iy enforceable against the fiduciary or any property of the estate
[e——t+ust] or the fiduciary deens paynent expedi ent and for the best
interests of the estate [e+—+rust].

(16) To sell or exercise stock subscription or conversion rights,
participate in foreclosures, reorgani zati ons, consolidations, nmergers or
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liquidations, and to consent to corporate sales, |eases and encunbranc-
es. In the exercise of such powers the fiduciary is authorized to depos-
it stocks, bonds or other securities with any protective or other sim-
lar committee wunder such terns and conditions respecting the deposit
thereof as the fiduciary nmay approve.

(17) To execute and deliver agreenents, assignnents, bills of sale,
contracts, deeds, notes, receipts and any other instrunent necessary or
appropriate for the adnministration of the estate [e+—+ust].

£19)] Wien a legacy, a distributive share, the proceeds of any action
brought as prescribed by 5-4.1, or the proceeds of a settlenent of an
action brought in behalf of an infant for personal injuries are payable
to an infant, inconpetent, conservatee or person under disability and
the sum does not exceed ten thousand dollars, to nake payment thereof to
the father or nother or to sone conpetent adult person with whomthe
i nfant, inconpetent, conservatee or person under disability resides or
who has sone interest in his or her welfare for the use and benefit of
such infant, inconpetent, conservatee or person under disability. If the
sum payable to a patient in an institution in the state departnent of
mental hygiene is not in excess of the anpunt which the director of the
institution is authorized to receive under section 29.23 of the nental
hygiene law, to make paynment of such sumto such director for use as
provided in that section.

[20)] (19) To nmake distribution in cash, in kind valued at the fair
mar ket value of the property at the date of distribution, or partly in
each, without being required to nmake pro rata distributions of specific
property.

[(2] (20) To join with the surviving spouse or the executor of his
or her will or the administrator of his or her estate in the execution
and filing of a joint incone tax return for any period prior to the
death of a decedent for which he has not filed a return or a gift tax
return on gifts made by the decedent's surviving spouse, and to consent
to treat such gifts as being made one-half by the decedent, for any
period prior to a decedent's death, and to pay such taxes thereon as are
chargeabl e to the decedent.

[(22-] (21) In addition to those expenses specifically provided for in
this paragraph, to pay all other reasonable and proper expenses of
administration fromthe property of the estate or trust, including the
reasonabl e expense of obtaining and continuing his or her bond and any
reasonabl e counsel fees he nmay necessarily incur

(c) The court having jurisdiction of the estate [e+—t+ust] nmmy aut hor-
ize the fiduciary to exercise any other power which in the judgnent of
the court is necessary for the proper administration of the estate [e+

ust] .

(d) The powers set forth in this section shall apply to all estates
[ ard—+usts] now in existence or which may hereafter come into existence
and are in addition to the powers granted by law or by the will, deed or

ot her instrunent.

§ 18. Paragraph (c) of section 11-2.3 of the estates, powers and
trusts |law, as added by chapter 609 of the |aws of 1994, is anended to
read as foll ows:
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(c) Delegation of investment or managenent functions.

(1) [Belegation] Except as provided in subparagraph four of this para-
graph, delegation of an investnent or nanagenent function requires a
trustee to exercise care, skill and caution in:

(A) selecting a del egee suitable to exercise the delegated function,
taking into account the nature and value of the assets subject to such
del egation and the expertise of the del egee;

(B) establishing the scope and terns of the del egation consistent with
t he purposes of the governing instrunent;

(C) periodically reviewing the delegee's exercise of the delegated
function and conpliance with the scope and terns of the del egation; and

(D) controlling the overall cost by reason of the del egation.

(2) The delegee has a duty to the trustee and to the trust to conply
with the scope and terns of the delegation and to exercise the del egated
function with reasonable care, skill and caution. An attenpted exonera-
tion of the delegee from liability for failure to neet such duty is
contrary to public policy and void.

(3) By accepting the delegation of a trustee's function fromthe trus-
tee of a trust that is subject to the law of New York, the delegee
submts to the jurisdiction of the courts of New York even if a del eg-
ation agreenment provides otherw se, and the del egee may be made a party
to any proceeding in such courts that places in issue the decisions or
actions of the del egee.

(4) A trustee, as defined pursuant to paragraph (dd) of section
7-A-1.4 of this chapter, shall be authorized to delegate in its invest-
ment or managenent functions pursuant to section 7-A-8.7 of this chap-
ter.

8 19. Paragraph (a) and subparagraph 3 of paragraph (d) of section
13-3.2 of the estates, powers and trusts |law, paragraph (d) as relet-
tered by chapter 595 of the laws of 1992, are anended to read as
fol | ows:

(a) If a personis entitled to receive (1) paynent in noney, securi-
ties or other property under a pension, retirenment, death benefit, stock
bonus or profit-sharing plan, systemor trust or (2) noney payable by an
i nsurance conpany or a savings bank authorized to conduct the business
of life insurance under an annuity or pure endownent contract or a poli-
cy of life, group life, industrial life or accident and health insur-
ance, or if a contract nade by such an insurer relating to the paynent
of proceeds or avails of such insurance designates a payee or benefici-
ary to receive such paynent upon the death of the person making the
desi gnation or another, the rights of persons so entitled or designated
and the ownership of noney, securities or other property thereby
received shall not be inpaired or defeated by any statute or rule of |aw
governing the transfer of property by will, gift or intestacy, except as
provided in subparagraph three of paragraph (d) of this section

(3) Any person entitled to receive paynent by reason of a payee or
beneficiary designation described in this section; provided, however,
that the rules for cy pres, pursuant to section 7-A-3.18 of this chap-
ter, shall apply if at the tine of paynment such person is a charitable
organi zation that is not in existence or is not carrying out charitable
activities, or if the circunstances otherw se support the application of
cy pres; provided further, however, that the provisions of subparagraph
one of paragraph (c) of section one thousand two-a of the not-for-profit
corporation law shall apply if at the tine of payment such person is a
dissolved or dissolving charitable corporation to which such section

appli es.
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§ 20. Section 13-4.7 of the estates, powers and trusts law, as added
by chapter 325 of the laws of 2005, is anended to read as follows:
§ 13-4.7 Omership on death of owner

On death of a sole owner or the last to die of all multiple owners,
ownership of securities registered in beneficiary form passes to the
beneficiary or beneficiaries who survive all owners; provided, however,
that if any beneficiary is a charitable organization, the rules for cy
pres, pursuant to section 7-A-3.18 of this chapter, shall apply if at
the time ownership passes to the beneficiary, or at any tine prior to
paynent or distribution to the beneficiary, the beneficiary is not in
existence or is not carrying out charitable activities, or if the
circunstances support the application of cy pres; provided further
however, that the provisions of subparagraph one of paragraph (c) of
section one thousand two-a of the not-for-profit corporation |aw shal
apply if at such tinme the beneficiary is a dissolved or dissolving char-
itable corporation to which such section applies. On proof of death of
all owners and conpliance with any applicable requirenents of the regis-
tering entity, a security registered in beneficiary formmy be reregis-
tered in the nane of the beneficiary or beneficiaries who survived the
death of all owners. Until division of the security after the death of
all owners, multiple beneficiaries surviving the death of all owners
hold their interests as tenants in common. |If no beneficiary survives
the death of all owners, the security belongs to the estate of the
deceased sole owner or the estate of the last to die of all nultiple
owners.

8§ 21. Subdivision 5 of section 100-a of the banking |aw, as amended by
chapter 961 of the laws of 1966, is amended to read as foll ows:

5. Bonds. No bond or other security, except as hereinafter provided,
shall be required fromany trust conpany | i
trust—noe+r] when appoi nted executor, admnistrator, guardian, [t+dstee]
receiver, conmttee or depositary or in any other fiduciary capacity nor
when receiving conmssions under the provisions of SCPA 2310 or 2311.
The settlor of a trust pursuant to article seven-A of the estates,
powers and trusts law may expressly require that a trust conpany furnish
a bond. The court, or officer making such appoi ntment may, upon proper
application, require any trust conpany, which shall have been so
appointed to give such security as to the court or officer shall seem
proper, or upon failure of such trust conpany to give security as
required, nmay renove such trust conpany from and revoke such appoint-
nment .

8§ 22. Paragraph 1 of subdivision (c) of section 5205 of +the civil
practice | aw and rul es, as amended by chapter 93 of the laws of 1995, is
anended and a new paragraph 6 is added to read as foll ows:

1. Except as provided in paragraphs four [ard], five and six of this
subdi vision, all property while held in trust for a judgnment debtor,
where the trust has been created by, or the fund so held in trust has
proceeded from a person other than the judgnent debtor, is exenpt from
application to the satisfaction of a noney judgnent.

6. For purposes of this subdivision, a trust shall be considered a
trust which has been created by, or which has proceeded from the judg-
nment debtor on the |lapse, release or waiver of a power held by the judg-
nment debtor to withdraw property fromthe trust only to the extent that
the value of the property affected by the lapse, release or waiver
exceeds the greatest anpunt specified at the tine of the |apse, rel ease
or waiver, pursuant to section 2041(b)(2), 2503(b) or 2514(e) of the
[nternal Revenue Code of 1986, as anended.
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8§ 23. Subdivision 2 of section 706 of the surrogate's court procedure
act, as amended by chapter 503 of the |laws of 1980, is anended to read
as foll ows:

2. Wen all the persons to whomletters have been issued die or where
letters issued to all of them have been revoked by a decree of the
surrogate's court, or, in the case of a lifetime trust, when all persons
serving as trustee die or are renpved, wthout any successor trustee
havi ng been effectively appointed pursuant to the terns of the lifetinme
trust instrument, or if a trustee is appointed pursuant to subparagraph
two of paragraph (c) or subparagraph two paragraph (d) of section
7-A-7.5 of the estates, powers and trusts |law,_ that court has, except in
a case where it is otherwi se specially prescribed by | aw, the sane power
to appoint a successor to the person or persons whose powers have ceased
as if the letters had not been issued or as if no appointnent had been
made. The successor mmy conplete the admnistration of the estate
commtted to his or her predecessor, he or she may continue in his or
her own nane a civil action or proceeding pending in favor of his or her
predecessor and he or she may enforce a judgnent, order or decree in
favor of the latter.

8§ 24. Section 715 of the surrogate's court procedure act, as amended
by chapter 483 of the laws of 2013, is anended to read as follows:

§ 715. Application by fiduciary for perm ssion to resign

A fiduciary nmay present to the court at any tine a petition praying
that he or she be permtted to resign, that his or her Iletters be
revoked and that he or she be permtted to settle his or her account
judicially or informally as such fiduciary, and that notice of the
application be given to the persons and in the nanner directed by the
court. Notwithstanding any other provision of this section, a testanen-
tary trustee may resign in accordance with the provisions of section
7-A-7.7 of the estates, powers and trusts law. The petition shall show
the facts upon which the application is founded.

8§ 25. Section 806 of the surrogate's court procedure act, as amended
by chapter 503 of the laws of 1980, is anended to read as follows:

§ 806. Bond of [a—testaprentary—trustee—or] an executor acting as trustee

Whenever [ e—testapehtary—trustes—ts—appeinted—by—nwllor order ol the
court—o+] an executor is appointed who is required to hold, manage or
invest real or personal property for the benefit of another, he shal
unl ess the will provides otherw se, execute and file a bond.

8§ 26. Subdivision 2 of section 1502 of the surrogate's court procedure
act, as anended by chapter 503 of the |aws of 1980, is anended to read
as foll ows:

2. The court shall not appoint a trustee, successor or co-trustee if
t he appoi nt mrent woul d contravene the express ternms of the will or life-
time trust instrunent or if a trustee may be or has been naned in the
will or lifetime trust instrunment as successor, substitute or co-trustee
and is not disqualified to act, or if a trustee is appointed pursuant to
subpar agraph two of paragraph (c) or subparagraph two of ar agr aph d
of section 7-A-7.5 of the estates, powers and trusts |aw

8§ 27. Paragraph (e) of section 1317 of the not-for-profit corporation
law i s amended to read as foll ows:

(e) Were the voting trust agreement shall vest in the voting trustee
the right to vote the shares of a foreign corporation which has an
office in this state for conducting activities and either the principa
activity of which is conducted within this state or the greater part of
its property is located within this state, the voting trust agreenent is
an express trust created under the laws of this state and the suprene
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court upon the petition of a voting trust certificate holder nmay exer-
cise such power over the trustee naned therein as is granted to the
court by section [+~=2-6] 7-1.8 of the estates, powers and trusts |aw

8§ 28. Paragraph (b) of subdivision 5 of section 1406 of the abandoned
property | aw, as added by chapter 57 of the laws of 1978, is anended to
read as foll ows:

(b) Paynment by the conptroller on a claimfor the proceeds of a depos-
it account, including any additions or accruals thereon, originally
establ i shed pursuant to section [+~5—=2] 7-A-4.2 of the estates, powers
and trusts law or forner subdivision two of section one hundred thirty-
four of the banking | aw, nmay be nmade to the beneficiary of such deposit
account upon presentation of satisfactory proof of entitlenent. The
recei pt or acquittance of such beneficiary shall be a valid and suffi-
cient release and discharge to the conptroller for the deposit account,
or any part thereof, for such payment prior to the receipt by the conp-
troller of notice in witing that there exists a testanentary di sposi -
tion sufficient to di spose of such deposit account pursuant to said
section [ ~5—=2] 7-A-4.2 of the estates, powers and trusts |aw

8 29. Paragraph 3 of subdivision 3 of section 5-1514 of the genera
obligations |aw, as anmended by chapter 340 of the laws of 2010, is
amended to read as foll ows:

(3) opening, nodifying or ternminating a bank account in trust formas
described in section [~5—] 7-A-4.1 of the estates, powers and trusts
law, and designate or change the beneficiary or beneficiaries of such
account;

8§ 30. Subparagraph 1 and item A of subparagraph 2 of paragraph (b) of
section 2-1.11 of the estates, powers and trusts |law, as anmended by
chapter 27 of the laws of 2010, and subparagraph 1 of paragraph (b) as
anended by chapter 285 of the |aws of 2011, are anended to read as
fol | ows:

(1) The term "disposition" shall include a disposition created under a
will or trust agreenent including, without Iimtation, the granting of a
power of appointnment, a disposition created by the exercise or nonexer-
cise of a power of appointnent, a distributive share under 4-1.1, a
transfer created by a trust account as defined in [+~5-&] 7-A-4.1, a
transfer created by a |life insurance or annuity contract, a transfer
resulting fromthe creation of a joint tenancy or tenancy by the entire-
ty, succession to an interest occurring by operation of |aw on the death
of a joint tenant or tenant by the entirety, a transfer under an enpl oy-
ee benefit plan (including, without linitation, any pension, retiremnent,
death benefit, stock bonus or profit-sharing plan, systemor trust), a
transfer of a security to a beneficiary pursuant to part 4 of article 13
of this chapter, any other disposition or transfer created by any testa-
mentary or nontestamentary instrument, or by operation of |aw, and any
of the foregoing created or increased by reason of a renunciation nmade
by anot her person.

A. If the dispositionis created by will, the exercise or nonexercise
of a testanmentary power of appointnent, a distribution pursuant to
4-1.1, the deposit of noney in a trust account as defined in [+5-]
7-A-4.1, the registration of a security in beneficiary formpursuant to
part 4 of article 13 of this chapter, a life insurance or annuity
contract, the death of a joint tenant or tenant by the entirety, or an
enpl oyee benefit plan, the date of death of the deceased testator, hold-
er of the power of appointment, intestate, creator of the trust account,
regi stered owner of the security, insured, annuitant, other joint tenant
or tenant by the entirety, or enployee, as the case nay be
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§ 31. Subparagraph 1 of paragraph (b) of section 3-3.7 of the estates,
powers and trusts |aw, as anended by chapter 352 of the laws of 2019, is
amended to read as foll ows:

(1) The trust instrument is anmendable or revocable, or both, provided,
however, that the disposition or appointnment shall be given effect in
accordance with the ternms of the trust instrunent, including an anend-
ment thereto, as they appear in witing on the date of the testator's
death and, where the testator so directs, including anendnents to the
trust instrument after his or her death, if the instrument evidencing
such anendnent is executed and acknow edged in the manner provided for
in paragraph [&8+] (g) of [+~21—# section 7-A-6.2 of this chapter.

8§ 32. Section 9-1.7 of the estates, powers and trusts law is anmended
to read as follows:

8§ 9-1.7 Trust for self-enployed individuals and others
No trust created under a retirenent plan, which is exenpt fromfedera

i ncone taxation under the laws of the United States, is invalid as
violating the rule against perpetuities or the rules governing the accu-
mul ati on of incone. Such a trust may continue for such time as may be

necessary to acconplish the purposes for which it is created; may permt
t he accunul ation of incone until such time as the incone is distributed
to the beneficiaries under the ternms of the trust; and may, according to
its terms, be mmde irrevocable and the interest of its beneficiaries
nont ransf erabl e by assignment or otherwise. A trust so nade irrevocabl e
is not subject to revocation upon the witten consent of its benefici-
aries as provided in [~21-9] section 7-A-3.16 of this chapter.

§ 33. Subdivision (d) of section 43.03 of the nental hygiene | aw, as
added by chapter 433 of the laws of 1993, is amended to read as foll ows:

(d) The trustee of a supplenental needs trust for the benefit of a
patient, which trust conforns to the provisions of section [#+~+—22]
7-A-3.8 of the estates, powers and trusts |law, shall not be deened to be
hol di ng assets for the patient or on his or her behalf, as described in
such section [ ~3+—22] 7-A-3.8. As such, neither the trust nor the trus-
tee shall be liable for the fees for services rendered to the patient.

8 34. Subdivision 3 of section 104 of the social services law, as
added by chapter 433 of the laws of 1993, is amended to read as foll ows:

3. To the extent described in section [ +~+—22] 7-A-3.8 of the estates,
powers and trusts law, the trustee of a supplenental needs trust which
conforms to the provisions of such section [+~34—2] 7-A-3.8 shall not be
deened to be holding assets for the benefit of a beneficiary who nay
ot herwi se be the subject of a claimunder this section and no action may
be brought against either the trust or the trustee to recover the cost
of assistance or care provided to such person, or anyone for whose
support such person is or was |iable.

8§ 35. This act shall take effect immediately; provided, however, that
sections two through twenty-four and section twenty-seven of this act
shall take effect on the one hundred eightieth day after it shall have
becone a |aw, provided, further, that the anmendnments to section 5-1514
of the general obligations | aw nade by section twenty-nine of this act
shall not affect the expiration and repeal of such section and shall be
deened repeal ed therewth.




