OCoO~NOUIRA,WNPEF

STATE OF NEW YORK

7674

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

May 19, 2021

Introduced by M of A LAVINE -- (at request of the Ofice of Court
Admi nistration) -- read once and referred to the Committee on Judici-
ary

AN ACT to anend the family court act, in relation to parentage and
gestational surrogacy proceedi ngs

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions (c), (d), (e) and (g) of section 581-202 of
the famly court act, as added by section 1 of part L of chapter 56 of
the |l aws of 2020, are anmended to read as foll ows:

(c) Were [a—petitioninecludes—thefollowingtruthiul] the court finds
the following statenents in the petition to be true, the court shal
adj udi cate the intended parent to be the parent of the child:

(1) a statenent that an intended parent has been a resident of the
state for at least six nmonths or if an intended parent is not a New York
state resident, that the child will be or was born in the state within
ni nety days of filing; and

(2) a statement fromthe gestating intended parent that the gestating
i ntended parent became pregnant as a result of assisted reproduction;
and

(3) in cases where there is a non-gestating intended parent, a state-
ment from the gestating intended parent and non-gestating intended
parent that the non-gestating intended parent consented to assisted
reproduction pursuant to section 581-304 of this article; and

(4) proof of any donor's donative intent.

(d) The follow ng shall be deened sufficient proof of a donor's dona-
tive intent for purposes of this section:

(1) in the case of an anonynous donor or where ganetes or enbryos have
previously been released to a ganete or enbryo storage facility or in
the presence of a health care practitioner, either:

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
LBD09369- 02- 1



OCOO~NOUIRWNPEF

A 7674 2

(i) a statement or docunentation fromthe ganmete or enbryo storage
facility or health care practitioner stating or denmonstrating that such
gametes or enbryos were anonynously donated or had previously been
rel eased; or

(ii) clear and convincing evidence that the ganete or enmbryo donor
i ntended to donate ganetes or enbryos anonynously or intended to rel ease
such ganetes or enbryos to a ganete or enbryo storage facility or health
care practitioner; or

(2) in the case of a donation froma known donor, either: a. a record
from the ganete or enbryo donor acknow edgi ng the donation and confirm
ing that the donor has no parental or proprietary interest in the
ganmetes or enbryos. The record shall be signed by the gestating intended

parent and the ganete or enbryo donor|[ —Fhe—+ecord—ray—be—but—s—not
reguired tobe—signed]:

(i) before a notary public, or

(ii) before two witnesses who are not the intended parents, or

(iii) before a health care practitioner; or

b. clear and convincing evidence that the ganmete or enbryo donor
agreed, prior to conception, with the gestating parent that the donor
has no parental or proprietary interest in the gametes or enbryos.

(e)(1) In the absence of evidence pursuant to paragraph two of this
subdi vision, notice shall be given to the donor at |east twenty days
prior to the date set for the proceeding to determ ne the existence of
donative intent by delivery of a copy of the petition and notice pursu-
ant to section three hundred eight of the civil practice |aw and rules.
Such notice shall also be given to the gestating intended parent, the
non-gestating intended parent, if any, and the gestating intended
parent's spouse, if any, each of whomshall be a necessary party. Upon a
showing to the court, by affidavit or otherwi se, on or before the date
of the proceeding or within such further tine as the court may allow,
that personal service cannot be effected at the donor's |ast known
address with reasonable effort, notice may be given, w thout prior court
order therefore, at |east twenty days prior to the proceeding by regis-
tered or certified muil directed to the donor's |ast known address.
Noti ce by publication shall not be required to be given to a donor enti -
tled to notice pursuant to the provisions of this section.

(2) Notwithstanding the above, where sperm is provided under the
supervision of a health care practitioner to soneone other than the
spermprovider's intinmate partner or spouse wthout a record of the
spermprovider's intent to parent notice is not required.

(g) Were the requirenents of subdivision (c) of this section are net
or where the court finds the intended parent to be a parent under subdi-
vision [£e}] (f) of this section, the court shall issue a judgnent of
par ent age:

(1) declaring, that upon the birth of the child, the intended parent
or parents is or are the legal parent or parents of the child; and

(2) ordering the intended parent or parents to assunme responsibility
for the naintenance and support of the child i mediately upon the birth
of the child; and

(3) if there is a donor, ordering that the donor is not a parent of
the child; [anrd]

(4) ordering that:

(i) Pursuant to section two hundred fifty-four of the judiciary |aw,
the clerk of the court shall transmt to the state conmi ssioner of
health, or for a person born in New York city, to the comn ssioner of
health of the city of New York, on a form prescribed by the conm ssion-
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er, a witten notification of such entry together with such other facts
as may assist inidentifying the birth record of the person whose
parentage was in issue and, if such person whose parentage has been
determ ned i s under eighteen years of age, the clerk shall also transmt
forthwith to the registry operated by the departnent of social services
pursuant to section three hundred seventy-two-c of the social services
law a notification of such determination; and

(ii) Pursuant to section forty-one hundred thirty-eight of the public
heal th | aw and NYC Public Health Code section 207.05 that upon receipt
of a judgment of parentage the local registrar where a child is born
will report the parentage of the child to the appropriate departnent of
health in conformity with the court order. If an original birth certif-
i cate has al ready been issued, the appropriate departnent of health wll
amend the birth certificate in an expedited manner and seal the previ-
ously issued birth certificate except that it may be rendered accessible
to the child at eighteen years of age or the legal parent or parents[-].
and

(5) if the judgnent of parentage is issued prior to the birth of the
child, ordering the petitioner, within seven days of such birth, to
provide the court wth notification thereof, together with such other
facts as may assist in identifying the birth record of the child whose
parentage was in issue. Such notification shall be in witing on a form
to be prescribed by the chief adm nistrator of the courts.

8 2. Subdivisions (b) and (c) of section 581-203 of the famly court
act, as added by section 1 of part L of chapter 56 of the laws of 2020,
are anended to read as foll ows:

(b) The proceeding may be conmenced at any tinme after [ihe—surrogacy

] pregnancy is achieved and the person acting
as surrogate, the spouse of the person acting as surrogate, if any,
donors, if any, and all intended parents are necessary parties.

(c) The petition for a judgment of parentage nust be verified and
i nclude the follow ng:

(1) a statement that [the—person—acting—as—surrogate—or] at | east one

[ e—he] intended [ parents—has—been] parent was a resident of the state
for at least six nonths at the tine the surrogacy agreenment was executed

and, in cases in which there are two intended parents, only one of whom
was a resident of the state for at least six nonths prior to the
execution of the agreenent, then a statenment that the person acting as
surrogate had been a resident of the state for at least six nonths at
the tinme the agreenent was executed; [and]

(2) acertification fromthe attorney representing the intended parent
or parents and the attorney representing the person acting as surrogate
that the requirenents of part four of this article have been net; [and]

(3) a statenent fromall parties to the surrogacy agreenent that they
knowi ngly and voluntarily entered into the surrogacy agreenent and that
the parties are jointly requesting the judgnment of parentage. and

(4) a copy of the executed surrogacy agreenent.

8 3. Subdivision (b) of section 581-303 of the famly court act, as
added by section 1 of part L of chapter 56 of the laws of 2020, is
anended to read as foll ows:

(b) The court shall issue a judgnent of parentage pursuant to this
article upon application by any [partiecipant] person authorized to file
a petition pursuant to subdivision (c) of section 581-201 of this arti-
cle.
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8 4. Subdivision (a) of section 581-403 of the famly court act, as
added by section 1 of part L of chapter 56 of the laws of 2020, is
amended to read as foll ows:

(a) it shall be in a [sigred] record [weriiied-or—executedbefore—+two

E - . ; I I - - I ’ ﬁ
! i ] subscribed by the parties
and acknow edged in the formrequired to entitle a deed to be recorded;

8§ 5. Section 581-409 of the fam |y court act, as added by section 1 of
part L of chapter 56 of the | aws of 2020, is anended to read as foll ows:
8§ 581-409. Dispute as to surrogacy agreenent. (a) Any dispute which is
related to a surrogacy agreenent other than disputes as to parentage

shall be resolved by the supreme court, which shall determne the
respective rights and obligations of the parties[—#r]. |In any proceed-
ing initiated pursuant to this section, the court may, at its

discretion, authorize the use of conferencing or nediation at any point
in the proceedings.

(b) Except as expressly provided in the surrogacy agreenent, the
i ntended parent or parents and the person acting as surrogate shall be
entitled to all remedies available at law or equity in any dispute
related to the surrogacy agreenent.

(c) There shall be no specific performance renedy available for a
br each.

(d) In any proceeding initiated pursuant to this section, where the
suprenme court determines that the disputed involves both contractual and
parent age i ssues, the court may order that the portion of the proceeding
rai sing parentage issues may be transferred to the fanmily or surrogate's
court.

8 6. This act shall take effect immediately.




