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STATE OF NEW YORK

6124

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

March 10, 2021

Introduced by M of A ZINERMAN -- read once and referred to the Commit-
tee on Codes

AN ACT to anend the executive law, in relation to the establishment of a
single conmputerized state DNA identification index and requiring nuni-
cipalities to expunge any DNA record stored in a nunicipal DNA iden-
tification index

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivisions 1, 2, 3 and 9 of section 995-c of the execu-
tive law, subdivisions 1 and 2 as added by chapter 737 of the laws of
1994, subdivision 3 as anended by chapter 19 of the laws of 2012,
subparagraph (iii) of paragraph (b) of subdivision 3 as anended by
section 1 of part A of chapter 55 of the laws of 2012 and subdivision 9
as amended by chapter 524 of the laws of 2002, are anended to read as
fol | ows:

1. Following the promulgation of a policy by the conm ssion pursuant
to subdivision nine of section nine hundred ninety-five-b of this arti-
cle, the commissioner of «crimnal justice services is authorized to
promul gate a plan for the establishnment of a single conputerized state
DNA identification index wthin the division of <crimnal justice
services. No county, city, town, village, or nunicipality, or any entity
thereof, may establish or maintain a conputerized DNA identification
i ndex.

2. Followi ng the review and approval of the plan by the DNA subconmit-
tee and the commission and the filing of such plan with the speaker of
the assenbly and the tenporary president of the senate, the conmm ssioner
of crimnal justice services is hereby authorized to establish a single
computerized state DNA identification index pursuant to the provisions
of this article.

3. (a) Any designated offender subsequent to conviction and sentencing
for a crime specified in subdivision seven of section nine hundred nine-
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ty-five of this article, shall be required to provide a sanple appropri-
ate for DNA testing to determine identification characteristics specific
to such person and to be included in [a] the state DNA identification
i ndex pursuant to this article.

(b) (i) In the case of a designated offender who is sentenced to a
termof inprisonment, such sanmple shall be collected by the public serv-
ant to whose custody the designated offender has been committed.

(ii) I'n the case of a designated offender who is sentenced to a term
of probation, including a sentence of probation inposed in conjunction
with a sentence of inprisonment when a sanple has not already been
taken, such sanple shall be collected by the probation departnent super-
vi sing the designated of fender.

(iii) In the case of a designated of fender whose sentence does not
include either a termof inprisonnent or a termof probation, outside of
the city of New York, the court shall order that a court officer take a
sanple or that the designated of fender report to an office of the sher-
iff of that county, and when the designated offender does so, such
sample shall be collected by the sheriff's office. Wthin the city of
New York, the court shall order that the sanple be collected by a court
of ficer.

(iv) Nothing in this paragraph shall prohibit the collection of a DNA
sanpl e from a desi gnated of fender by any court official, state or | ocal
correction official or enployee, probation officer, parole officer,
police officer, peace officer, other |aw enforcenent official, or desig-
nat ed personnel of the division of crimnal justice services who has
been notified by the division of crimnal justice services that such
desi gnat ed of fender has not provided a DNA sanple. Upon notification by
the division of crimnal justice services that a designated of fender has
not provided a DNA sanple, such court official, state or loca
correction official or enployee, probation officer, parole officer
police officer, peace officer or other |aw enforcenent official, or
desi gnat ed personnel of the division of crimnal justice services shal
coll ect the DNA sanmpl e.

(c) No persons other than designated offenders shall be required to
provide a DNA sanple for inclusion in the DNA identification index.

9. (a) Upon receipt of notification of a reversal or a vacatur of a
conviction, or of the granting of a pardon pursuant to article two-A of
this chapter, of an individual whose DNA record has been stored in the
state DNA identification index in accordance with this article by the
division of crimnal justice services, the DNA record shall be expunged
from the state DNA identification index, and such individual my apply
to the court in which the judgnment of conviction was originally entered
for an order directing the expungenent of any DNA record and any
sanpl es, anal yses, or other docunments relating to the DNA testing of
such individual in connection with the investigation or prosecution of
the crime which resulted in the conviction that was reversed or vacated
or for which the pardon was granted. A copy of such application shall be
served on the district attorney and an order directing expungenment may

be granted if the court finds that all appeals relating to the
conviction have been concluded; that such individual wll not be
retried, or, if aretrial has occurred, the trier of fact has rendered a
verdict of conplete acquittal, and that expungenent will not adversely
affect the investigation or prosecution of sone other person or persons
for the crinme. The division shall, by rule or regulation, prescribe

procedures to ensure that the DNA record in the state DNA identification
i ndex, and any sanples, analyses, or other documents relating to such
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record, whether in the possession of the division, or any |law enforce-
ment or police agency, or any forensic DNA | aboratory, including any
duplicates or copies thereof, at the discretion of the possessor there-
of, are either destroyed or returned to such individual, or to the
attorney who represented himor her at the tine such reversal, vacatur
or pardon, was granted. The commi ssioner shall also adopt by rule and
regul ati on a procedure for the expungerment in other appropriate circum
stances of DNA records contained in the index.

(b) As prescribed in this paragraph, if an individual [ —eher—volun—
oy r—pUr-suant—to—a—warrant—or—order—of—a——couwrt—] has provided or
law enforcenent has obtained, a sanple for DNA testing in connection
with the investigation or prosecution of a crime and (i) no crimna
action against the individual relating to such crine was comenced with-
in the period specified by section 30.10 of the crimnal procedure |aw,
or (ii) in the case of a juvenile delinquency arrest, no proceeding
under article three of the famly court act was commrenced within the
period specified by section 302.2 of the famly court act; or (iii) a
crimnal action or a proceeding under article three of the famly court
act was conmenced against the individual relating to such crinme which
resulted in a conplete acquittal, dismssal, or adjudication or
conviction of a non-crimnal offense, or [H+—] (iv) a crimnal action
against the individual relating to such crine resulted in a conviction
that was subsequently reversed or vacated, or for which the individual
was granted a pardon pursuant to article two-A of this chapter, such
i ndi vidual may apply to the suprene court, the court that had jurisdic-
tion over the matter or the court in which the judgnent of conviction
was originally entered for an order directing the expungenment of any DNA
record and any sanpl es, anal yses, or other docunments relating to the DNA
testing of such individual in connection with the investigation or pros-
ecution of such crine. A copy of such application shall be served on the
district attorney or presentnent agency and an order directing expunge-
ment [#sey] shall be granted if the court finds that the individual has
satisfied the conditions of one of the subparagraphs of this paragraph;
that if a judgnent of conviction was reversed or vacated, all appeals

relating thereto have been concluded and the individual wll not be
retried, or, if aretrial has occurred, the trier of fact has rendered a
verdict of conplete acquittal, and that expungenent will not adversely

affect the investigation or prosecution of sone other person or persons
for the crinme. If an order directing the expungenment of any DNA record
and any sanpl es, anal yses or other docunents relating to the DNA testing
of such individual is issued, such record and any sanples, analyses, or
ot her documents shall, at the discretion of the possessor thereof, be
destroyed or returned to such individual or to the attorney who repres-
ented him or her in connection with the application for the order of
expungerent. Nothing in this subdivision authorizes any county, city,
town, village, or municipality, or any entity thereof, to establish or
maintain a conputerized DNA identification index.

(c) Any DNA record stored in a DNA identification index by any county,
city, town, village, or nunicipality, or entity thereof, nust be
expunged within ninety days of the effective date of this paragraph

8 2. This act shall take effect inmmediately.




