OCOoO~NOUIWN P

STATE OF NEW YORK

5576--A

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 19, 2021

Introduced by M of A FORREST, HUNTER, RI CHARDSON, N OU, SEPTI MO
MAMDANI ,  BURDI CK, GONZALEZ- RQJAS, JACKSON, GALLAGHER, KELLES,
M TAYNES, MEEKS, CLARK, EPSTEIN, SIMJXN, HEVESI, BARRON, ANDERSQN,
WEPRI N, TAYLOR, O DONNELL, QUART, L. ROSENTHAL, ABINANTI, CARROLL,
GOTTFRI ED, DI CKENS, AUBRY, DI NOW TZ, Bl CHOTTE HERMELYN, CRUZ,
SEAVRI GHT, PAULI N, WALKER, COCK, OTlS, REYES, BRONSON, PERRY, BURGCS,
VANEL, LUPARDO, CAHILL, LAVINE, FAHY, DE LA RCSA, GALEF, RODRI GUEZ,
BARRETT, HYNDMAN, SOLAGES, FRONTUS, MDONALD, J. D. RIVERA, DAVI LA,
PRETLOW STECK, KIM JOYNER, JEAN-PIERRE, PICHARDO, J. RIVERA,
DARLI NG FERNANDEZ -- Milti-Sponsored by -- M of A TH ELE, ZI NERVAN
-- read once and referred to the Conmmittee on Correction -- conmittee
di scharged, bill anended, ordered reprinted as anended and recommitted
to said conmittee

AN ACT to anend the executive law and the penal Ilaw, in relation to
revocati on of conmunity supervision

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 259 of the executive law is amended by adding four
new subdivisions 5, 6, 7, and 8 to read as foll ows:

5. "Releasee" neans an individual released froman institution under
the jurisdiction of the departnent into the conmunity on tenporary
rel ease, presunptive release, parole, conditional release, post-rel ease
supervision or nedical parole.

6. "Technical violation" neans any conduct that violates a condition
of community supervision in an inportant respect, other than the comm s-
sion of a new felony or m sdeneanor offense under the penal |aw

7. "Non-technical violation" neans: (a) the conm ssion of a new fel ony
or m sdeneanor offense; or (b) conduct by a releasee who is serving a
sentence for an offense defined in article 130 of the penal law or
section 255.26 or 255.27 of such law, and such conduct violated a

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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specific condition reasonably related to such offense and efforts to
protect the public fromthe conmission of a repeat of such offense.

8. "Absconding"” neans intentionally avoiding supervision by failing to
naintain contact or communication with the rel easee's assigned community
supervision officer or area bureau office and to notify his or her
assigned community supervision officer or area bureau office of a change
in residence, and reasonable efforts by the assigned comrunity super-
vision officer to re-engage the rel easee have been unsuccessful.

§ 2. Subdivision 3 of section 70.40 of the penal |aw, paragraphs (a)
and (b) as anended by section 127-h of subpart B of part C of chapter 62
of the laws of 2011 and paragraph (c) as anmended by chapter 478 of the
laws of 1973, is anended and a new subdivision 4 is added to read as
fol | ows:

3. Delinquency. (a) Wien a person is alleged to have violated the
terms of presunptive release or parole by absconding, and the state
board of parole has declared such person to be delinquent, the declara-
tion of delinquency shall interrupt the person's sentence as of the date
of the delinquency and such interruption shall continue until the

[ otuin—ei—the—porsor—teo—ah—pstibuien—unde—the— il sdisien—ai—Fhe
stat-e—departrent——oF——correcH-shs—and—eorn-by—supev-saR] rel easee’' s

appearance in response to a notice of violation or the date of the
execution of a warrant, whichever is earlier.

(b) Wen a person is alleged to have violated the terns of his or her
condi tional release or post-rel ease supervision by absconding and has
been declared delinquent by the parole board or the |ocal conditiona
rel ease conmm ssion havi ng supervision over such person, the declaration
of delinquency shall interrupt the period of supervision or post-rel ease
supervision as of the date of the delinquency. For a conditiona
rel ease, such interruption shall continue wuntil the [~ettn—of—the

on a) a) AR a) 'a

response to a notice of violation or the date of the execution of a

warrant, whichever is earlier. For a person rel eased to post-rel ease
supervision, the provisions of section 70.45 of this article shal
apply.

(c) Any tine spent by a person in custody fromthe tine of [derguen—
ey] execution of a warrant pursuant to paragraph (a) of subdivision
three of section two hundred fifty-nine-i of the executive law to the
time service of the sentence resumes shall be credited against the term
or maxi mumterm of the interrupted sentence[ —p+ovided-—

].

4. EFarned tine credits. (a) Any person subject to comunity super-

vision shall be awarded earned tine credits. The calculation of earned
tinme credit periods shall begin on the releasee's first day of community
supervision and shall be awarded after each conpleted thirty day period




O©CoOoO~NOUP~WNE

A. 5576--A 3

in conpliance with the terns of their community supervision. Any such
awarded earned tine credits shall be applied against such person's
unserved portion of the maxinumterm aggregate maxinumterm or period
of post-release supervision for any current sentence. Persons subject to
a sentence with a maxinumtermof |life inprisonnent or lifetine super-
vision shall not be eligible to receive earned tine credits under this
section.

b After a person has begun a period of community supervision pursu-
ant to this section and section 70.45 of this article, such period of
conmmunity supervision shall be reduced by thirty days for every thirty
days that such person does not violate a condition of and remains in
conpliance with all conditions of his or her community supervision
provi ded. however, that the person is not subject to any sentence with a
maximumtermof life inprisonnment or lifetine supervision. Wien a person
is subject to nmore than one period of community supervision, the
reduction authorized in this subdivision shall be applied to every such
period of parole or conditional release to which the person is subject.

(c) Retroactive earned tine credits shall be awarded to eligible
persons subject to community supervision at the tinme this legislation
becones effective, provided, however, that the maxinumallowable retro-
active earned tine credit awarded shall not exceed a period of two
years. Retroactive earned tine credits shall not be awarded to any
releasee serving a term of reincarceration for a sustained parole
violation at the tinme of the effective date of the chapter of the |aws
of two thousand twenty-one that added this subdivision until the
releasee is returned to comunity supervision. Persons subject to a
sentence with a mnmaximum termof |life inprisonnent or lifetine super-
vision shall not be eligible to receive retroactive earned tine credits
under this section.

(d) 1If areleasee's current period of conmunity supervision has been
interrupted by a period of reincarceration prior to the effective date
of the chapter of the laws of two thousand twenty-one that added this
subdi vision, no earned tine credits shall be awarded for such period of
reincarceration. The departnent shall calculate retroactive earned tinme
credits within one yvear after the bill shall have becone law and shal
prioritize earned tine credit calculations for rel easees whose terns of
conmunity supervision are due to termnate before June first, two thou-
sand twenty-two.

(e) FEarned tine credits may be withheld or revoked for the thirty-day
period commencing fromthe date of violative behavior as sustained at a
final revocation hearing, or for the period during which a rel easee
absconded from supervision, as sustained at a final revocation hearing.
Earned tine credits nmay not be earned and shall be suspended: (i) during
a period of reincarceration inposed for any sustained violation; (ii)
during the period in which the individual has absconded; or (iii) pend-
ing the outcone of a prelimnary or final revocation hearing. If, at the
prelimnary hearing, there is no finding by a preponderance of the
evi dence of a violation of a condition of release in an inportant
respect or a violation is not sustained at the final revocation hearing,
then the individual shall be deened to have been in conpliance with the
terns of release and shall be awarded earned tine credits fromthe peri-
od in which the accrual was suspended. If a violation is sustained, the
calculation of an earned tine credit period shall reconmence on the
thirty-first day after the date of the violative behavior or, if the
sustained violation or conviction resulted in a termof reincarceration,
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on the day the releasee is restored to community supervision, whichever
is later.

(f) At least every one hundred eighty days fromthe first date of a
person's release to comunity supervision, and every one hundred eighty
days thereafter, the departnent of corrections and comrunity supervision
shall provide each person on comunity supervision a report indicating
the total earned tine credits received, the total earned tine credits
received in the prior one hundred eighty days, the total earned tine
credits withheld, the total earned tinme credits withheld in the prior
one hundred eighty days, the total anount of time reduced fromthe
person's sentence, and the person's earliest release date based on the
anmount of earned tinme credits received. The departnent shall provide the
report in witten or electronic form

§ 3. Paragraph (d) of subdivision 5 of section 70.45 of the penal |aw,
as anmended by section 127-j of subpart B of part C of chapter 62 of the
| aws of 2011, is anended to read as foll ows:

(d) When a person is alleged to have violated a condition of post-re-
| ease supervision by absconding and the departnent of corrections and
comuni ty supervision has declared such person to be delinquent: (i) the
decl aration of delinquency shall interrupt the period of post-release
supervision; (ii) such interruption shall continue until the person is
restored to post-rel ease supervision; (iii) if the person is restored to
post-rel ease supervision w thout being returned to the departnent of
corrections and conmunity supervision, any tinme spent in custody from
the date of delinquency until restoration to post-release supervision
shall first be credited to the maxi num or aggregate maxi numterm of the
sentence or sentences of inprisonment, but only to the extent authorized
by subdi vision three of section 70.40 of this article. Any time spent in
custody solely pursuant to such delinquency after conpletion of the
maxi mum or aggregate maxi numterm of the sentence or sentences of inpri-
sonnment shall be credited to the period of post-rel ease supervision, if
any; and (iv) if the person is ordered returned to the departnent of
corrections and conmunity supervision, the person shall be required to
serve the time assessnent before being re-released to post-release

supervision. [*h—the—eventthebalance——eottherenrpinng—pertecd—-ol—post—
I L . . I ' bt I

paragraph (a) of subdivision three of section two hundred fifty-nine-

of the executive |aw pending a prelinmnary or final revocation hearing.
the tine assessnent inposed follow ng such hearing shall conmmence upon
the execution of the warrant. |f a warrant was executed pursuant to
paragraph (a) of subdivision three of section two hundred fifty-nine-

of the executive law but a court released the person pending a prelimn -
nary or final revocation hearing, the tine assessnent shall comence
upon the issuance of a determnation after a final hearing that the
person has violated one or nore conditions of conmunity supervision in
an inportant respect, and shall include the tine period between
execution of the warrant and rel ease of the person pending a prelinnary
or final revocation hearing. If a releasee is conmmitted to the custody
of the sheriff pursuant to article five hundred thirty of the crimnal
procedure law, the tine assessnent, if any, shall include any tine the
releasee spent in such custody. If a notice of violation was issued
pursuant to subdivision three of section two hundred fifty-nine-i of the
executive law, the tinme assessnment shall comence upon the issuance of a
determnation after a final hearing that the person has violated one or
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more conditions of supervision. Wile serving such assessnment, the
person shall not receive any good behavi or allowance pursuant to section
ei ght hundred three of the correction | aw Any time spent in custody
from the date of delinquency wuntil return to the departnent of
corrections and community supervision shall first be credited to the
maxi mum or aggregate maxi numterm of the sentence or sentences of inpri-
sonment, but only to the extent authorized by subdivision three of
section 70.40 of this article. The maxi num or aggregate maxi numterm of
the sentence or sentences of inprisonnent shall run while the person is
serving such tine assessment in the custody of the departnent of
corrections and comunity supervision. Any time spent in custody solely
pursuant to such delinquency after conpletion of the maxi num or aggre-
gate nmaximumterm of the sentence or sentences of inprisonnent shall be
credited to the period of post-rel ease supervision, if any.

8§ 4. Subparagraph (i) of paragraph (a) of subdivision 3 of section
259-i of the executive |law, as anended by chapter 545 of the | aws of
2015, is anended and five new subparagraphs (iv), (v), (vi), (vii) and
(viii) are added to read as foll ows:

(i) If the parole officer having charge of a presunptively rel eased,
parol ed or conditionally rel eased person or a person released to post-
rel ease supervision or a person received under the uniformact for out-
of -state parol ee supervision shall have [+easenrable] probable cause to

belieye that such person has [Lapsed—+ﬁL9—GL+n+na+—meys—94—eenpanyT—9#

ion] conmitted a technical
violation, such parole officer shall report such fact to a nenber of the
board, or to any officer of the departnment designated by the board, and
thereupon a witten notice of violation may be issued according to the
terms of subparagraph (iii) of paragraph (c¢) of this subdivision, and
shall be pronptly served upon such person. If the releasee has failed to
appear as directed in response to a notice of violation and has failed
to appear voluntarily within forty-eight hours after such tine and the
person would be subject to incarceration pursuant to subparagraph (xii)
of paragraph (f) of this subdivision should the violation be sustained
at a final revocation hearing, a warrant nay be issued for the retaking
of such person and for his tenporary detention pending a recognizance
hearing in accordance wth the rules of the board. |If the person has
intentionally failed to appear as directed in response to a notice of
violation and has intentionally failed to appear voluntarily within
forty-eight hours after such tine and the person would not be subject to
incarceration pursuant to paragraph (f) of this subdivision should the
violation be sustained at a final revocation hearing, no warrant shal

issue and the violation shall be deened sustained. Notice of that deci-
sion shall be pronptly served upon the releasee. In such case, within
one nonth of the date the notice of decision was served upon the rel eas-
ee, the rel easee may nove to vacate such a sustained violation if the
rel easee can show by a preponderance of the evidence that the notice of
violation was not properly served or the failure to appear was ot herw se
excusable. If the parole officer having charge of a person under comu-
nity supervision shall have probable cause to believe that such person
has coomitted a non-technical violation, such parole officer shal

report such fact to a nenber of the board, or to any officer of the
departnent designated by the board, and thereupon a notice of violation
may be issued or a warrant may be issued for the retaking of such person
and for his tenporary detention in accordance with the rules of the

board [ unless—such—person]. However, if a rel easee has been determ ned
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to be currently unfit to proceed to trial or is currently subject to a
tenmporary or final order of observation pursuant to article seven
hundred thirty of the criminal procedure |aw, [ir—which—case] no notice
of violation or warrant shall be issued. The issuance of a notice of
violation, service of a notice of violation, service of a notice of
deci sion, and the retaking and detention of any [sueh] person for whoma
warrant has been issued pursuant to this subparagraph nay be further
regul ated by rules and regul ations of the departnent not inconsistent
with this article. A warrant issued pursuant to this section shal

constitute sufficient authority to the superintendent or other person in
charge of any jail, penitentiary, lockup or detention pen to whomit s
delivered to hold in tenporary detention the person naned therein[+

corpleti-on—of—the—progran] pending a recogni zance hearing pursuant to
subparagraph (iv) of this paragraph. It shall not be a condition of

parole nor my a notice of violation or a warrant be issued due to a
rel easee being in the conpany of or fraternizing with any person the
releasee knows has a crinmnal record or knows has been adjudicated a
yout hful offender or due to conduct related to cannabis that is [|awful
pursuant to the |laws of New York.

(iv) Notwithstanding the provisions of any other |aw, upon execution
of a warrant issued pursuant to this section for any releasee alleged to
have committed a violation of a condition of release in an inportant
respect in the <city of New York, the authorized officer shall present
the releasee to the crinnal court of the city of New York or the
suprene court crimnal termin the county where the violation is alleged
to have been committed for a recognizance hearing within twenty-four
hours of the execution of the warrant. If no such court of record is
available to conduct any business of any type within twenty-four hours
of the execution of the warrant, the recogni zance hearing shall comrence
on the next day such a court in the jurisdiction is available to conduct
any business of any type. For any releasee alleged to have conmitted a
violation of a condition of release in an inportant respect outside of
the city of New York, the authorized officer shall present the releasee
to a county court, district court or city court in the county or city
where the violation is alleged to have been commtted for a recogni zance
hearing. |If no such court of record is available to conduct any busi-
ness of any type wthin twenty-four hours of the execution of the
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warrant, the recogni zance hearing shall commence on the next day such
court is available to conduct any business of any type.

(v) At a recogni zance hearing, the departnent shall have the burden of
denpnstrating to the court that the executed warrant was properly issued
and served pursuant to this section. The departnent shall be responsible
for presenting information to the court regarding the alleged violation
and the releasee's comunity supervision record. |If the al | eged
violation is the subject of a pending crimnal prosecution, the depart-
nent shall coordinate with the office of the district attorney to ensure
information regarding the alleged violation and the rel easee's conmunity
supervision record is presented to the court. At a recogni zance hearing.
the departnent shall have the burden of denpbnstrating to the court that
the executed warrant was properly issued and served pursuant to this
section. The departnent shall be responsible for presenting informtion
to the court regarding the alleged violation and the rel easee's conmmuni -
ty supervision record. If the alleged violation is the subject of a
pending crimnal prosecution, the departnent shall coordinate with the
office of the district attorney to ensure infornmation regarding the
alleged violation and the releasee's comunity supervision record is
presented to the court.

(vi) At a recognizance hearing. the court shall consider all available
evidence of the releasee's enploynent, famly and community ties includ-
ing length of residency in the community., history of reporting in a
tinely fashion to a parole or supervisory officer, and other indicators
of stability. At the conclusion of the recogni zance hearing, the court
nay order that the rel easee be detained pending a prelinmnary or final
revocation hearing only upon a finding that the releasee currently
presents a substantial risk of wllfully failing to appear at the
prelimnary or final revocation hearings and that no non-nonetary condi -
tion or conbination of conditions in the community will reasonably
assure the rel easee's appearance at the prelimnary or final revocation
hearing. Oherwise, the court shall release the rel easee on the |east

restrictive non-nonetary conditions that wll reasonably assure the
rel easee's appearance at subsequent prelininary or revocation hearings,
with a presunption of release on recogni zance. The court shall explain

its decision on the record or in witing. If non-nonetary conditions of
rel ease are inposed, the releasee shall not be required to pay for any
part of the cost of such conditions.

(vii) The alleged violator shall have a right to representation by
counsel at the recogni zance hearing. In any case, including when a court
is called upon to evaluate the capacity of an alleged violator to
participate in a recognizance proceeding, where such person is finan-
cially unable to retain counsel, the court in which any crimnal case
against the individual is pending, or if there is no such case pending.
the crimnal court of the city of New York, the county court or district
court in the county where the violation is alleged to have occurred or
where the hearing is to be held, shall assign counsel in accordance wth
the county or city plan for representation placed in operation pursuant
to article eighteen-B of the county | aw

(viii) If the violation charge involves conduct that would consti-
tute a new felony or nisdeneanor offense, such recogni zance hearing nmay
be held at the sane tine as a proceeding pursuant to article five
hundred thirty of the crimnal procedure law for any warrants issued by
the departnment prior to such proceeding. If at the proceeding pursuant
to article five hundred thirty of the crimnal procedure |aw the court

i nposes bail on the new alleged crinmnal offense or commits the rel easee
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to the custody of the sheriff pursuant to article five hundred thirty of
the crimnal procedure |law and the rel easee secures release by paying
bail or under non-npbnetary conditions or by operation of law, then the
releasee shall not be detained further based solely on the warrant
issued by the departnent. If the departnent issues a warrant for a non-
technical violation for alleged crimnal conduct that has already been
the subject of a court's order pursuant to article five hundred thirty
of the crimmnal procedure law, then wthin twenty-four hours of
execution of the warrant the rel easee shall be provided a recognizance
hearing pursuant to this subparagraph, provided, however, that if no
court as defined in subparagraph (iv) of this paragraph is available to
conduct any business of any type wthin twenty-four hours of the

execution of the warrant, then the recogni zance hearing shall comence
on the next day such court is available to conduct any business of any
type.

§ 5. Subparagraphs (i), (ii), (iii) and (iv) of paragraph (c) of
subdivision 3 of section 259-i of the executive |aw, subparagraphs (i)
and (ii) as anended by section 11 of part E of chapter 62 of the | aws of
2003, and subparagraphs (iii) and (iv) as anmended by section 1 of part E
of chapter 56 of the laws of 2007, are anmended and two new subparagraphs
(ix) and (x) are added to read as follows:

¥+9LGP9F] (A) For any aIIeaed technlcal V|0Iat|on for mh|ch a notlce of

violation was issued or a person was rel eased on recogni zance pursuant
to subparagraph iv) of paragraph (a) of this subdivision, the depart-

nent shall within ten days of the issuance of the notice of violation or
the order of release on recognizance afford the person a prelininary
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator. Such hearing shall not be held at
a correctional facility, detention center or |ocal correctional facili-
ty. The hearing shall be scheduled and held in a courthouse, in cooper-
ation with the chief admnistrator of the courts and the chief adminis-
trator's designees, provided, however, that if such a courthouse is not
reasonably available for such hearing, the departnent may designate a
suitable office or other simlar facility that is not a correctiona

facility, detention center or |ocal correctional facility for such hear-
Lng.

(B) For any alleged violation for which a court issued an order
detaining a person, wthin five days of the issuance of such order to
detain or execution of a warrant for the violation, the departnent shal
afford such person a prelinmnary hearing before a hearing officer desig-
nated by the departnent. Such hearing officer shall not have had any
prior supervisory involvenent over the alleged violator. For any
alleged violation for which a person was rel eased on recogni zance, Wwith-
in ten days of the issuance of the order of release on recognizance, the

deoartnent shaII afford such person a prelimnary revocatlon heari ng.
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des+@ﬁuﬁ4+4 (ii) The prelimnary DresunDt|ve release parol e, condi-

tional release or post-release supervision revocation hearing shall be
schedul ed and held in a courthouse, in cooperation with the chief adnin-
istrator of the courts and the chief administrator's desi gnees,
provi ded, however, that if such a courthouse is not reasonably available
for such hearing, the departnent nmay desighate a suitable office or
other sinmlar facility that is not a correctional facility, detention
center or local correctional facility for such hearing.

(iii) The alleged violator shall, [wthinthree—days—of—the—execution
ofthe—warrant] at the tinme a notice of violation is issued or at the
time of a recognizance hearing, be given witten notice of the tineg,
place and purpose of the preI|n1nary hearing [4shless—he—or—she—is

].or if no prelinmnary

hearing is required pursuant to this section, of the final revocation
heari ng. The notice shall state what conditions of |[presuaptive

; ; = ] community super-
vision are alleged to have been violated, and in what manner; that such
person shall have the right to appear and speak in his or her own
behal f; that he or she shall have the right to introduce letters and
documents; that he or she nay present w tnesses who can give rel evant
information to the hearing officer; that he or she has the right to
confront the witnesses against himor her; that such person shall have
the right to representation by counsel at any prelimnary and fina
revocation hearings; and the nane and contact details for institutional
def enders or assigned private counsel, as applicable. Adverse w tnesses
may be conpelled to attend the prelimnary hearing unless the prisoner
has been convicted of a new crinme while on supervision or unless the
hearing officer finds good cause for their non-attendance. As far as
practicable or feasible, any additional docunents having been collected
or prepared that [suppert] are relevant to the charge shall be delivered
to the alleged violator.

(iv) [Free—preimrary—hearing—shall—bescheduledtotakeplaceno
eter—thapti-Heen—days—tremthe—dete——ol—exesution—eol—thewarrant-] The
standard of proof at the prelimnary hearing shall be [p+ebable—scause] a
Dreponderance of the eV|dence to belleve t hat the [p#eeenp%+¥e—#e#easee—

oh]

releasee has V|olated one or nore condltlons of hIS or her [p#esenp%%#e
FeLease———papeLe———eehd+++enaL—FeLease—ee—pes$—+£4{E&mﬂ community super-
vision in an inportant respect. Proof of conviction of a crime comitted
whi | e under supervision shall constitute [prebable—ecause] prima facie
evidence of a violation of a condition of community supervision for the
pur poses of this [seetien] subparagraph.

(ix) If the hearing officer finds by a preponderance of the evidence
that such person has violated one or nore conditions of comunity super-

vision in an inportant respect, the rel easee shall, at the conclusion of
the prelimnary hearing be given witten notice of the tine, place and
pur pose of the final revocation hearing. The notice shall state what

conditions of comunity supervision are alleged to have been viol at ed,
when, where and in what manner; that such person shall have the right to
representation by counsel at any final revocation hearing; that such
person shall have the right to appear and speak in his or her own
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behal f; that he or she shall have the right to introduce letters and
docunents; that he or she may present wi tnesses who can give rel evant
information to the hearing officer; that he or she has the right to
confront the wtnesses against him or her; and the nanme and contact
details for institutional defenders or assigned private counsel, as
applicable. Any additional docunents having been collected or prepared
that support the charges shall be delivered to the releasee. Adverse
Wi tnesses may be conpelled to attend the final revocation hearing unless
the prisoner has been convicted of a newcrine while on supervision or
unl ess the hearing officer finds good cause for their non-attendance.

(x) The alleged violator shall have a right to representation by coun-
sel at the prelimnary hearing. In any case, including when a court is
called upon to evaluate the capacity of an alleged violator in a prelim
inary proceeding, where such person is financially unable to retain
counsel, the crimnal court of the city of New York, the county court or
district court in the county where the violation is alleged to have
occurred or where the hearing is held, shall assign counsel in accord-
ance with the county or city plan for representation placed in operation
pursuant to article eighteen-B of the county | aw

8 6. Paragraph (f) of subdivision 3 of section 259-i of the executive
law, as anended by section 11 of part E of chapter 62 of the | aws of
2003, subparagraph (v) as anended and subparagraph (xii) as added by
chapter 545 of the |aws of 2015, subparagraph (x) as anended by section
38-f-1 of subpart A of part C of chapter 62 of the laws of 2011 and
subparagraph (xi) as amended by chapter 103 of the laws of 2021, is
anmended to read as foll ows:

(f) (i) [Revescation—hearthgs—shaH—be—secheduled—to—be—held—w-thir
Apety—days—eaf—the—probable—ecause—determ-Rati-en

] FEor any rel easee

charged with a violation at a prelimnary hearing:

(A) If a court issued an order detaining a person after a finding by a
preponder ance of the evidence that such person conmtted a violation
then within thirty days of the finding by a preponderance of the
evidence determnation at the prelimnary hearing, the departnment shal
afford such person a final revocation hearing in person before a hearing
officer designated by the departnent. Such hearing officer shall not
have had any prior supervisory involvenent over the alleged violator.

(B) (1) If a notice of violation was issued or such person was
rel eased on recogni zance the departnent shall within forty-five days of
the issuance of the notice of violation or the order of release on
recogni zance afford the person a final revocation hearing before a hear-
ing officer designated by the departnent. Such hearing officer shall not
have had any prior supervisory involvenent over the alleged violator.

(2) The final revocation hearing shall not be held at a correctiona
facility, detention center or |local correctional facility. Such hearing
shall be scheduled and held in a courthouse, in cooperation wth the
chief administrator of the courts and the chief adnmnistrator's desig-
nees, provided, however, that if such a courthouse is not reasonably
available for such hearing, the departnent may designate a suitable
office or other simlar facility that is not a correctional facility,
detention center or local correctional facility for such hearing.

(3) The departnment shall have six nmonths fromthe date of the effec-
tive date of the chapter of the laws of two thousand twenty-one that
anended this paragraph to begin to hold such hearings at all owable
| ocations.

(C) However, if an alleged violator requests and receives any post-
ponenent of his or her revocation hearing, or consents to a postponed
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revocati on proceeding initiated by the board, or if an alleged violator,
by his actions otherwise precludes the pronpt conduct of such
proceedings, the time limt may be extended.

(ii) The revocation hearing shall be conducted by a presiding officer
who may be a menber or a hearing officer designated by the board in
accordance with rules of the board.

(iii) Both the alleged violator and an attorney who has filed a notice
of appearance on his or her behalf in accordance with the rules of the
board of parole shall be given witten notice of the date, place and

time of the hearing [as—soen—-as—possiblebutatleastfourteen—-days
prer—to—thesecheduled—date] pursuant to subparagraph (ix) of paragraph

(c) of this subdivision.

(iv) The alleged violator shall be given witten notice of the rights
enunerated in subparagraph (iii) of paragraph (c) of this subdivision as
well as of his or her right to present mtigating evidence relevant to
restoration to presunptive rel ease, parole, conditional rel ease or post-
rel ease supervision and his or _her right to counsel

(v) The alleged violator shall [be—pernited] have a right to repre-
sentation by counsel at the revocation hearing. In any case, including
when a superior court 1is called upon to evaluate the capacity of an
all eged violator in a [parete] revocation proceedi ng, where such person
is financially unable to retain counsel, the crimnal court of the city
of New York, the county court or district court in the county where the
violation is alleged to have occurred or where the hearing is held,
shal | assign counsel in accordance with the county or <city plan for
representation placed in operation pursuant to article eighteen-B of the
county law. He or she shall have the right to confront and cross-exam ne
adverse w tnesses, unless there is good cause for their non-attendance
as determ ned by the presiding officer; present w tnesses and document a-
ry evidence in defense of the charges; and present w tnesses and docu-
nmentary evidence relevant to the question whether reincarceration of the
all eged violator is appropriate.

(vi) At the revocation hearing, the charges shall be read and the
all eged violator shall be permitted to plead not guilty, guilty, quilty
with explanation or to stand mute. As to each charge, evidence shall be
i ntroduced through w tnesses and docunents, if any, in support of that
charge. At the conclusion of each witness's direct testinobny, he or she
shall be nmade avail able for cross-exanination. |If the alleged violator
intends to present a defense to the charges or to present evidence of
mtigating circunstances, the alleged violator shall do so after presen-
tation of all the evidence in support of a violation of presunptive
rel ease, parole, conditional release or post-rel ease supervision

(vii) Al persons giving evidence at the revocation hearing shall be
sworn before giving any testinony as provided by |aw.

(viii) At the conclusion of the hearing the presiding officer my
sustain any or all of the violation charges or may dismiss any or al
violation charges. He or she may sustain a violation charge only if the
charge is supported by [a—preponderance—ofthe—-evidence—adduced] clear
and convincing evidence. Conduct that fornmed the basis of an arrest
shall not form a basis of a sustained parole violation if a court has
adj udi cated the matter with an acquittal, adjournnent in contenplation
of disnmissal, or violation.

(ix) If the presiding officer is not satisfied that there is [a

preponderance—of] clear and convincing evidence in support of the

violation, he or she shall dismss the violation, cancel the delinquency




O©CoOoO~NOUP~WNE

A. 5576--A 12

and restore the person to presunptive release, parole, conditional
rel ease or post-rel ease supervision

(x) If the presiding officer is satisfied that there is |
ahee—of] clear and convincing evidence that the alleged violator
violated one or nore conditions of release in an inportant respect, he
or she shall so find. For each sustained technical violation the
presiding officer shall direct that no earned tinme credits shall be
awarded for the thirty day period comencing from the date of the
sustained violation. For any absconding violation found, the presiding
officer shall direct that no earned tine credits shall be awarded for
the entire tinme period during which a releasee was found to have
absconded from supervi sion.

(xi) Incarceration shall not be inposed for any technical violation
except as provided in subparagraph (xii) of this paragraph.

(xii) For each violation [se] found, the presiding officer may (A

direct that the [prestipiire——eleasee—pai-ol-oo—cohdi—ti—ohal——aleasee—-or
pe#sen——se#¥+ng——a——peL+ed——ei——pes%—#e#ease——sape#¥+s+en] rel easee be

restored to supervision; (B) as an alternative to reincarceration,

di rect the [p#esHﬂ§%+¥e——#ekeaseeT——papeLeeT——99ﬁd¥%+enaL——#eLeas§e—eL

] releasee receive re-en-
try services in the community fromaqualified nonprofit agencies; or (O
[ ; , =
ees-] direct the violator's reincarceration and for non-technica
violations fix a date for consideration by the board for re-rel ease on
presunptive rel ease, or parole or conditional release, as the case my
be; or (D) for non-technical violations in the case of persons rel eased
to a period of post-release supervision, direct the violator's reincar-
ceration up to the balance of the remaining period of post-rel ease
supervision, not to exceed five years; provided, however, that a defend-
ant serving a term of post-release supervision for a conviction of a
felony sex offense defined in section 70.80 of the penal |aw may be
subject to a further period of inprisonment up to the balance of the
remai ning period of post-rel ease supervision, shall apply for technica
violations; and the following linmtations:

(1) Absconding. For absconding up to seven days reincarceration nay
be inposed for the first violation, up to fifteen days reincarceration
may be i nposed for the second violation, and up to thirty days reincar-
ceration nmay be inposed for the third or any subsequent violation;

(2) Sanctions for certain technical violations. Reincarceration shal
not be inposed for a sustained technical violation that involves: (a)
violating curfew, (b) alcohol use, provided however that incarceration
is permssible for alcohol use if the person is subject to community
supervision due to a conviction for driving under the influence of alco-
hol; (c) drug use, provided. however incarceration is perm ssible for
drug use if the person is subject to community supervision due to a
conviction for driving under the influence of drugs; (d) failing to
notify parole officer of a change in enploynent or program status; (e)
failing to pay surcharges and fees; (f) obtaining a driver's license or
driving a car with a valid driver's |license, provided however incarcera-
tionis pernmissible if either actionis explicitly prohibited by the
person's conviction; (g) failing to notify conmmunity supervision officer
of contact with any | aw enforcenent agency, provided however, incarcera-
tion is permssible if the person intended to hide illegal behavior; (h)
failing to obey other special conditions, provided however that incar-
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ceration is permssible if the failure cannot be addressed in the comu-
nity and all reasonable comunity-based neans to address the failure
have been exhausted; and

(3) Sanctions for all other technical violations. For all other tech-
nical violations, no period of reincarceration may be inposed for the
first and second substantiated technical violations for which incarcera-
tion may be inposed; up to seven days reincarceration nmay be inposed for
the third substantiated technical violation for which incarceration may
be inposed; up to fifteen days reincarceration may be inposed for the
fourth substantiated technical violation for which incarceration may be
inposed; up to thirty days reincarceration may be inposed for the fifth
and subsequent substantiated technical violations for which incarcera-
tion may be i nposed.

(xiii) If a warrant was executed pursuant to subparagraph (iv) of
paragraph (a) of this subdivision by a crimnal court and the court
rel eased the person pending a prelimnary or final revocation hearing,
any period of reincarceration inposed pursuant to this paragraph shal
be counted fromthe date of issuance of a determination after a fina
revocation hearing that the person has violated one or nore conditions
of community supervision, and the tine between execution of the warrant
and release of the person pending a prelimnary or final revocation
hearing shall count toward any period of reincarceration inposed pursu-
ant to this paragraph. If a releasee is conmtted to the custody of the
sheriff pursuant to article five hundred thirty of the crimnal proce-
dure law, any tinme the person spent confined in a correctional facility
or local correctional facility shall be credited toward any period of
reincarceration inposed pursuant to this paragraph. In all cases., the

presiding officer shall inpose the least restrictive reasonable sanc-
tion. Any periods of reincarceration inposed pursuant to this section
shall run concurrently if nore than one violation is sustained. 1If a

period of reincarceration is inposed pursuant to this paragraph, the
rel easee shall be rel eased from custody upon expiration of the period or
the end of the releasee's period of community supervision, whichever
shall be sooner. For the violator serving an indeterm nate sentence who
while re-incarcerated has not been found by the departnment to have
commtted a serious disciplinary infraction, such violator shall be
re-released on the date fixed at the revocation hearing. For the viola-
tor serving an indeterm nate sentence who has been found by the depart-
ment to have commtted a serious disciplinary infraction while re-incar-
cerated, the departnment shall refer the violator to the board for
consideration for re-release to conmunity supervision. Upon such refer-
ral the board nmay waive the personal interview between a nenber or
menbers of the board and the violator to determne the suitability for
re-rel ease when the board directs that the violator be re-rel eased upon
expiration of the tine assessnent. The board shall retain the authority
to suspend the date fixed for re-rel ease based on the violator's comm s-
sion of a serious disciplinary infraction and shall in such case require
a personal interview be conducted within a reasonable tine between a
panel of nenbers of the board and the violator to determne suitability
for re-release. If an interviewis required, the board shall notify the
violator in advance of the date and tinme of such interview in accordance
with the rules and regul ati ons of the board.

[64] (xiv) If the presiding officer sustains any violations, [he—o+
she] such officer nust prepare a witten statenment, to be nade avail abl e
to the alleged violator and his or her counsel, indicating the evidence
relied upon and the reasons for revoking presunptive release, parole,
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condi tional release or post-rel ease supervision, and for the disposition
made. The presiding officer shall also advise the alleged violator in a

witten statement that revocation will result in loss of the right to
vote while he or she is serving the remainder of his or her felony
sentence in a correctional facility and that the right to vote wll be

restored upon his or her rel ease.

[6-] (xv) If at any tine during a revocation proceeding the all eged
violator, his or her counsel, or an enployee of the departnment contends,
or if it reasonably appears to the hearing officer, that the alleged
violator is an incapacitated person as that termis defined in subdivi-
sion one of section 730.10 of the crimnal procedure | aw and no judi ci al
determination has been made that the alleged violator is an incapaci-
tated person, the revocation proceeding shall be tenporarily stayed
until the superior court determ nes whether or not the person is fit to
proceed. The matter shall be pronptly referred to the superior court for
determnation of the alleged violator's fitness to proceed in a manner
consistent with the provisions of article seven hundred thirty of the
crimnal procedure |law, provided however that the superior court shal
i medi ately appoint counsel for any unrepresented alleged violator
eligible for appointed counsel under subparagraph (v) of this paragraph
[ P : . , ! !
chapter]. The court shall deci de whether or not the alleged violator is
incapacitated wthin thirty days of the referral fromthe hearing offi-
cer. If the court determnes that the alleged violator is not an inca-
pacitated person, the court shall order that the matter be returned to
the board of parole for continuation and disposition of the revocation

proceeding. If the <court determines that the alleged violator is an
i ncapaci tated person and if no felony charges are pending against the
alleged violator, the court shall issue a final order of observation

comm tting such person to the custody of the conm ssioner of nental
health or the conm ssioner of devel opnental disabilities for care and
treatment in an appropriate institution in a nanner consistent wth
subdivision one of section 730.40 of the crimnal procedure law. If a
final order of observation has been issued pursuant to this section, the
hearing officer shall disniss the violation charges and such dismssa

shall act as a bar to any further proceeding under this section against
the alleged violator for such violations. If felony crimnal charges are
pendi ng at any tinme against an alleged violator who has been referred to
superior court for a fitness evaluation but before a determnation of
fitness has been made pursuant to this section, the court shall decide
whet her or not the alleged violator is incapacitated pursuant to article
seven hundred thirty of the crimnal procedure law and the revocation
proceeding shall be held in abeyance wuntil such decision has been
reached. The hearing officer shall adopt the capacity finding of the
court and either terminate the revocation process if an order of obser-
vation has been made by the court or proceed with the revocation hearing
if the alleged violator has been found not to be an incapacitated
per son.

§ 7. Section 259-i of the executive law is amended by adding a new
subdivision 4-a to read as foll ows:

4-a. Appeals fromnon-technical violation findings. (a) Notw thstand-
ing the provisions of any other law, when in a violation proceeding
brought pursuant to this section, any of the charges sustained by the
hearing officer would constitute a m sdeneanor or felony if such charge
were or had been brought in a crimnal court, the releasee may, in lieu
of an adm nistrative appeal to the board pursuant to subdivision four of
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this section, appeal such determination to the lowest level of the
following courts serving the jurisdiction in which the hearing was held
or in which any such sustained conduct was alleged to have occurred:
city court, district court, county court or suprene court; provided,
however, that if any such m sdeneanor or felony charge was prosecuted in
any city, district, county or suprene court, such appeal shall be filed
in that court.

b The appeal shall be commenced by the filing of a notice of appea
in the sane manner as an appeal to the appellate division as set forth
in_ paragraphs (a), (b), (d) and (e) of subdivision one and subdi vision
six of section 460.10 of the crinmnal procedure law. Counsel shall be
assigned to the individual, if unable to afford counsel, by the court
before which the appeal is taken or is to be taken. Such court nmy stay
such determ nation pending the appeal, in a manner consistent with the
provisions of section 460.50 of the crimnal procedure |law or as other-
W se authorized. Wthin thirty days after receiving such a notice of
appeal, the board shall serve on the individual or counsel and file with
such court a transcript of the proceedings before the hearing officer
prepared pursuant to paragraph (a) of subdivision six of this section
and copies of the docunents, photographs and records considered by the
hearing officer, and provide access to any other evidence considered by
the hearing officer who nmade such determ nation.

(c) The appeal shall be perfected in the manner set forth in section
460.70 of the crimnal procedure law, other provisions of law generally
applicable to crinmnal appeals, and authorized rules inplenenting this
section pronulgated by the chief adnministrator of the courts. The
departnent shall have responsibility for presenting the departnent's
position through any subnissions to the court on the appeal. The depart-
nent shall coordinate with relevant district attorneys to ensure appro-
priate information may be provided to the court. The district attorney
of the jurisdiction may appear on any such appeal without the necessity
of a notion or order of the court.

(d) On such appeal, the reviewing city, district, county or suprene
court shall consider de novo the issues raised by the appellant, includ-
ing but not limted to the following: (a) whether any sustained
violation charge should have been sustained; (b) whether reduction or
dism ssal of the alleged violation charge or charges is warranted, in
accordance wth the principles set forth in section 170.40 or section
210.40 of the crimnal procedure law or otherwise; and (c¢) whether any
ti assessnent and other authorized sanction inposed by the hearing
officer should be vacated, reduced or, notwithstanding any law, rule or
requlation to the contrary, ordered to run concurrently with any other
sentence, tine assessnent, or period of reincarceration inposed.

8§ 8. Section 259-i of the executive law is anended by adding a new
subdi vision 9 to read as foll ows:

9. The board shall promulgate rules and requlations to facilitate the
presence of nonprofit service providers able to offer relevant communi -
ty-based services to releasees at all prelimnary and final revocation
hearings for the purpose of hel ping people subject to community super-
vision successfully conplete such supervision and avoid future such
supervision, and to help ensure presiding officers inpose the |east
restrictive reasonable sanction for any violation of community super-
vi si on.

8§ 9. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review the
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judgnent shall not affect, inmpair or invalidate the remainder thereof,
but shall be confined in its operation to the clause, sentence, para-
graph, section or part of this act directly involved in the controversy
in which the judgnment shall have been rendered.

8§ 10. This act shall take effect March 1, 2022; provided, however,
that the amendnents rmade to subparagraph (xi) of paragraph (f) of subdi-
vision 3 of section 259-i of the executive |aw made by section six of
this act shall take effect on the sane date and in the sanme manner as
such chapter of the |aws of 2021 takes effect; provided however, wthin
six months of such effective date, the departnent of corrections and
community supervision in consultation with the board of parole shal
calculate and award all earned tinme credits pursuant to subdivision 4 of
section 70.40 of the penal |aw as added by section two of this act to
al | persons serving a sentence subject to community supervision at the
time this legislation becones |aw retroactive to the initial date such
person began his or her earliest period of community supervision prior
to any revocation of comunity supervision. Provided further, however,
within ten nonths of beconming law the departnment of corrections and
community supervision in consultation wth the board of parole shal
identify all individuals incarcerated for a sustained violation of
community supervision and recal cul ate such individual's tine assessnent
in accordance with this act. Effective imediately, the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be nmade and
compl eted on or before such effective date



