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STATE OF NEW YORK

5267

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 12, 2021

Introduced by M of A WALKER -- read once and referred to the Conmttee
on Ways and Means

AN ACT to anend the tax law and the econom c devel opnent law, in
relation to the creation of the enpire state nusic production credit
and the enpire state digital gam ng nedia production credit; to repeal
subdi vi sion 13 of section 352 of the econom c devel opnment |aw relating
thereto; and providing for the repeal of certain provisions upon expi-
ration thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The tax law is anended by adding a new section 45 to read
as fol |l ows:

8 45. Enpire state nusic production credit. (a) Allowance of credit.
(1) A taxpayer which is a nmusic production entity engaged in qualified
musi ¢ _production, or who is a sole proprietor of or a nenber of a part-
nership. which is a nusic production entity engaged in qualified nmusic
production, and is subject to tax under article nine-A or twenty-two of
this chapter, shall be allowed a credit against such tax to be conputed
as provided herein.

(2) The anmount of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership or limted
liability conpany) of twenty-five percent and the eligible production
costs of one or nore qualified nmusic productions.

(3) Eligible production costs for a qualified nmusic production
incurred and paid in this state but outside such netropolitan commuter
transportation district shall be eligible for a credit of ten percent of
such eligible production costs in addition to the <credit specified in
paragraph two of this subdivision.

(4) Eligible production costs shall not include those costs used by
the taxpayer or another taxpayer as the basis calculation of any other
tax credit allowed under this chapter or allowed in any other state.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(b) Allocation of credit. The aggregate anmpbunt of tax credits all owed
under this section, subdivision fifty-five of section two hundred ten-B
and subsection (kkk) of section six hundred six of this chapter in any
taxabl e year shall be fifty mllion dollars. The aggregate anpunt of
credits for any taxable year shall be distributed on a regional basis as
follows: fifty percent of the aggregate anpunt of credits shall be
available for qualified nusic productions that incur at least sixty
percent of eligible production costs for a qualified nusic production in
region one; twenty percent of the aggregate amount of credits shall be
available for qualified nusic productions that incur at least sixty
percent of eligible production costs for a qualified nmusic production in
region two; and thirty percent of the aggregate amount of credits shal
be available for qualified nusic productions that incur at least sixty
percent of eligible production costs for a qualified nusic production in
region three. |f such regional distributionis not fully allocated in
any taxable year, the remainder of such credits shall be available for
allocation to any region in the subsequent tax vear. For the purposes
of this section region one shall contain the city of New York; region
two shall contain the counties of Wstchester, Rockland., Nassau and
Suffolk; and region three shall contain any county not contained in
regions one and two. Such credit shall be allocated by the enpire state
devel opnent corporation anmong taxpayers in order of priority based upon
the date of filing an application for allocation of music production
credits with such office. 1f the total anmpunt of allocated credits
applied for in any particular year exceeds the aggregate anpunt of tax
credits allowed for such year under this section, such excess shall be
treated as having been applied for on the first day of the subsequent
taxabl e year

(c) Definitions. As used in this section:

(1) "Music production" neans the creation of a sound recording and any
related nusic video, either of which is intended for commercial release.
A "nusic production" does not include recordings that are primarily
spoken word or wildlife or nature sounds, or produced for instructiona
use or advertising or pronotional purposes.

(2) "Qualified nusic production" is a nusic production in which eligi-
ble production costs equal to or are in excess of seven thousand five
hundred dollars if incurred and paid in this state in the twelve nonths
preceding the date on which the credit is clained. Provided, however, if

such production costs are incurred and paid outside the netropolitan
commuter transportation district in this state, such production costs

shal | be equal to or in excess of three thousand seven hundred fifty
dollars to be a qualified nusic production for the purposes of this
par agr aph.

(3) (A "Eligible production costs for a qualified nmusic production"
are costs incurred and paid in this state for tangible property and
services used in the production of qualified nmusic production, as deter-
mned by the departnment of econom c devel opnent, including, but not
limted to: (i) studio rental fees and related costs, (ii) instrunent
and equipnent rental fees, (iii) production session fees for nusicians,
programers, engineers, and technicians and (iv) mxing and mastering
services.

(B) FEligible production costs shall not include: (i) costs for tangi-
ble property or services used or perforned outside of this state, (ii)
performance fees for featured artists or featured guest artists receiv-
ing rovalties or advances on royalties or special perfornmance fees
(other than those that wuld normally be collected by a perfornng
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rights organization) pursuant to an agreenent directly with the producer
or enployer, (iii) salaries or related conpensation for producers or
songwiters, (iv) conposer, artist or producer residual royalties or
advances, (v) licensing fees for sanples, (vi) interpolations or other
nusic clearance costs, (vii) mastering or post-production expenditures
for projects that were not principally tracked and recorded in this
state, (viii) any costs associated wth manufacturing, duplication,
packaging, distribution, pronption, marketing or touring not specif-
ically outlined in this subparagraph, or (ix) local transportation
expenditures directly related to nmusic production and provided at or to
the site of such nusic production. Wth respect to the production of a
nusic video, eligible production costs are those defined in paragraph
two of subdivision (b) of section twenty-four of this article. Such
total production costs incurred and paid in this state shall be equal to
or exceed seventy-five percent of total cost of an eligible production
incurred and paid within and without this state.

(d) Cross-references. For applications of the credit provided for in
this section, see the followi ng provisions of this chapter:

(1) Article nine-A. section tw hundred ten-B, subdivision fifty-five.

(2) Article twenty-two: section six hundred six, subsection (i), para-
graph one, subparagraph (B), clause (xlvi).

(3) Article twenty-two: section six hundred six, subsection (kkk).

§ 2. Section 210-B of the tax law is anended by addi ng a new subdi vi -
sion 55 to read as foll ows:

55. Enpire state nusic production credit. (a) Allowance of credit. A
taxpayer who is eligible pursuant to section forty-five of this chapter
shall be allowed a credit to be conputed as provided in such section
forty-five against the tax inposed by this article.

(b) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to less
than the anmpunt prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. Provided., however, that if the
anount  of the credit allowable under this subdivision for any taxable
vear reduces the tax to such anpunt, the excess shall be treated as an
overpaynent of tax to be credited or refunded in accordance with the
provi sions of section one thousand eighty-six of this chapter. provided.
however. no interest shall be paid thereon.

§ 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anended by adding a new clause (xlvi) to read as
fol | ows:

(xlvi) Enpire state nusic Amount of credit under
production credit under subdivision fifty-five
subsection (kkk) of section two hundred ten-B

8§ 4. Section 606 of the tax law is anended by adding a new subsection
(kkk) to read as foll ows:

(kkk) Enpire state music production credit. (1) Allowance of credit. A
taxpayer who is eligible pursuant to section forty-five of this chapter
shall be allowed a credit to be conputed as provided in such section
forty-five against the tax inposed by this article.

(2) Application of credit. If the anpunt of the credit allowable under
this subsection for any taxable year exceeds the taxpayer's tax for such
year, the excess shall be treated as an overpaynent of tax to be credit-
ed or refunded as provided in section six hundred eighty-six of this
article, provided, however, that no interest shall be paid thereon.
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8 5. The tax law is anmended by adding a new section 46 to read as
foll ows:

8 46. Enpire state digital gam ng nedia production credit. (a) Al ow
ance of credit. (1) A taxpayer which is a digital ganming nedia
production entity engaged in qualified digital gam ng nedia production
or who is a sole proprietor of or a menber of a partnership, which is a
digital gamng nedia production entity engaged in qualified digital
ganing nedia production, and is subject to tax under article nine-A or
twenty-two of this chapter, shall be allowed a credit against such tax
to be conputed as provided herein.

(2) The amount of the credit shall be the product (or pro rata share
of the product, in the case of a nenber of a partnership or limted
liability conpany) of twenty-five percent and the eligible production
costs of one or nore qualified digital gam ng nedia productions.

(3) FEligible digital gaming nedia production costs for a qualified
digital ganm ng nedia production incurred and paid in this state but
outside such netropolitan commuter transportation district shall be
eligible for a credit of ten percent of such eligible production costs
in addition to the credit specified in paragraph two of this subdivi-
si on.

(4) Eligible production costs shall not include those costs used by
the taxpayer or another taxpayer as the basis calculation of any other
tax credit allowed under this chapter or allowed in any other state.

b) Allocation of credit. The aggregate anmpunt of tax credits allowed
under this section, subdivision fifty-six of section twd hundred ten-B
and subsection (l11) of section six hundred six of this chapter in any
taxable vyear shall be fifty mllion dollars. The aggregate anmpbunt of
credits for any taxable year nust be distributed on a regional basis as
follows: fifty percent of the aggregate anount of credits shall be
available for qualified digital gam ng nedia productions that incur at
| east sixty percent of eligible production costs for a qualified digital
ganing nedia production in region one; twenty percent of the aggregate
anount of credits shall be available for qualified digital ganing nedia
productions that incur at least sixty percent of eligible production
costs for a qualified digital gam ng nedia production in region two; and
thirty percent of the aggregate anpunt of credits shall be available for
qualified digital gam ng nedia productions that incur at least sixty
percent of eligible production costs for a qualified digital gamng
nedi a production in region three. If such regional distributionis not
fully allocated in any taxable year, the remainder of such credits shal
be available for allocation to any region in the subsequent tax year
For the purposes of this section region one shall contain the city of
New York:; region two shall contain the counties of Wstchester, Rock-
| and. Nassau and Suffolk; and region three shall contain any county not
contained in regions one and twod. Such credit shall be allocated by the
enpire state devel opnment corporation anong taxpayers in order of priori-
ty based upon the date of filing an application for allocation of
digital gam ng nedia production credit with such office. If the tota
anount of allocated credits applied for in any particular year exceeds
the aggregate anmpunt of tax credits allowed for such vyear under this
section, such excess shall be treated as having been applied for on the
first day of the subsequent taxable year

(c) Definitions. As used in this section:

(1) "Qualified digital gam ng nedia production” nmeans: (i) a website,
the digital nedia production costs of which are paid or incurred predo-
mnately in connection wth (A) video sinmulation, animation, text,
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audi o, graphics or simlar ganing related property enbodied in digital
format, and (B) interactive features of digital gaming (e.qg.. [links,
nessage boards, comunities or content manipulation); (ii) video or
interactive ganes produced primarily for distribution over the internet,
wireless network or successors thereto; (iii) animation, sinmulation or
enbedded graphics digital gamng related software intended for conmer-
cial distribution regardless of nmedium and (iv) a digital ganm ng nedia
production in which qualified digital gaming nedia production costs
equal to or are in excess of seven thousand five hundred dollars if
incurred and paid in this state in twelve nonths preceding the date on
which the credit is clained. Provided, however, if such production costs
are incurred and paid outside the netropolitan commuter transportation
district in this state., such production costs shall be equal to or in
excess of three thousand seven hundred fifty dollars to be a qualified

digital gam ng nedia production for purposes of this paragraph. A quali-

fied digital ganm ng nedia production does not include a website, video,
interactive gane or software that is used predoninately for: electronic

commerce (retail or whol esale purposes other than the sale of video or
interactive ganes), ganbling (including activities regulated by a New
York gam ng agency). exclusive local consunption for entities not acces-
sible by the general public including industrial or other private

pur poses, and political advocacy purposes.
(2) "Digital gam ng nedia production costs" neans any costs for prop-

erty used and wages or salaries paid to individuals directly enployed
for services perforned by those individuals directly and predoninately
in the creation of a digital gam ng nedia production or productions.
Digital gaming nedia production costs include but shall not be linmted
to paynents for property used and services perforned directly and predo-
mnately in the developnent (including concept creation). design

production (including concept creation). design, production (including
testing), editing (including encoding) and conpositing (including the
integration of digital files for interaction by end users) of digital
gam ng nedia. Digital gam ng nedia production costs shall not include
expenses incurred for the distribution, nmarketing, pronption, or adver-
tising content generated by end-users or other costs not directly and
predominately related to the creation., production or nodification of
digital gamng nedia. In addition, salaries or other incone distribution
related to the creation of digital gamng nedia for any person who
serves in the role of chief executive officer, chief financial officer,
president, treasurer or simlar position shall not be included as
digital gaming nedia production costs. Furthernore, any incone or other
distribution to any individual who holds an ownership interest in a
digital gaming nedia production entity shall not be included as digital
gani ng nedia production costs.

(3) "Qualified digital ganing nedia production costs" neans digital
ganing nedia production costs only to the extent such costs are attrib-
utable to the use of property or the perfornmance of services by any
persons within the state directly and predominantly in the creation
production or nodification of digital gamng related nedia. Such total
production costs incurred and paid in this state shall be equal to or
exceed seventy-five percent of total cost of an eligible production
incurred and paid within and without this state.

(d) Cross-references. For application of the credit provided for in
this section, see the follow ng provisions of this chapter:

(1) Article nine-A section tw hundred ten-B, subdivision fifty-six.
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(2) Article twenty-two: section six hundred six, subsection (i), para-
graph one, subparagraph (B), clause (xlvii).

(3) Article twenty-two: section six hundred six, subsection (I11).

8 6. Section 210-B of the tax law is anended by addi ng a new subdi vi -
sion 56 to read as foll ows:

56. Enpire state digital gam ng nedia production credit. (a) Allowance
of credit. A taxpayer who is eligible pursuant to section forty-six of
this chapter shall be allowed a credit to be conputed as provided in
such section forty-six against the tax inposed by this article.

(b) Application of credit. The credit allowed under this subdivision
for any taxable year shall not reduce the tax due for such year to |less
than the anmpunt prescribed in paragraph (d) of subdivision one of
section two hundred ten of this article. Provided, however, that if the
anount of the credit allowable under this subdivision for any taxable
year reduces the tax to such anount, the excess shall be treated as an
overpaynment of tax to be credited or refunded in accordance wth the
provi sions of section one thousand eighty-six of this chapter, provided,
however, no interest shall be paid thereon.

8 7. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anmended by adding a new clause (xlvii) to read as
foll ows:

(xlvii) Enpire state diqgital Anmount of credit
gam ng nedia production under subdi vi Si on
credit under subsection (I11) fifty-six of section

two hundred ten-B

8 8. Section 606 of the tax |law is anended by addi ng a new subsection
(I'l'1) to read as foll ows:

(11l1) Enpire state digital gam ng nedia production credit. (1) Allow
ance of credit. A taxpayer who is eligible pursuant to section forty-six
of this chapter shall be allowed a credit to be conputed as provided in
such section forty-six against the tax inposed by this article.

(2) Application of credit. If the anount of the credit all owable under
this subsection for any taxable year exceeds the taxpayer's tax for such
year, the excess shall be treated as an overpaynent of tax to be credit-
ed or refunded as provided in section six hundred eighty-six of this
article, provided, however, that no interest shall be paid thereon.

§ 9. The state commi ssioner of econonic devel opment, after consulting
with the state comm ssioner of taxation and finance, shall pronulgate
regul ations by Decenber 31, 2021 to establish procedures for the allo-
cation of tax credits as required by subdivision (a) of section 45 and
subdi vision (a) of section 46 of the tax law. Such rules and regul ati ons

shall include provisions describing the application process, the due
dates for such applications, the standards which shall be used to eval u-
ate the applications, the docunmentation that will be provided to taxpay-

ers to substantiate to the New York state departnent of taxation and
finance the ampbunt of tax credits allocated to such taxpayers, under
what conditions all or a portion of this tax credit nmay be revoked, and
such ot her provisions as deened necessary and appropriate. Notw thstand-
ing any other provisions to the contrary in the state adm nistrative
procedure act, such rules and regul ati ons may be adopted on an energency
basis if necessary to nmeet such Decenber 31, 2021 deadli ne.

8§ 10. Subdivision 13 of section 352 of the econom c devel opnent law is
REPEALED.

8§ 11. Subdivisions 1, 3 and 5 of section 353 of the econom c devel op-
ment |aw, subdivision 1 as anmended by section 2 of part L of chapter 59
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of the laws of 2020, subdivision 3 as separately anended by section 2 of
part K of chapter 59 of the | aws of 2017 and section 2 of part ZzZ of
chapter 59 of the laws of 2017 and subdivision 5 as amended by section 2
of part K of chapter 59 of the | aws of 2015, are anended to read as
fol | ows:

1. To be a participant in the excel sior jobs program a business enti-
ty shall operate in New York state predom nantly:

(a) as a financial services data center or a financial services back
of fi ce operati on;

(b) in manufacturing;

(c) in software devel opnent and new nedi a;

(d) in scientific research and devel opnent;

(e) in agriculture;

(f) in the creation or expansion of back office operations in the
state;

(g) in a distribution center;

(h) inan industry wth significant potential for private-sector
economic growh and developnment in this state as established by the
comm ssioner in regulations pronulgated pursuant to this article. In
promul gating such regulations the conm ssioner shall include job and
i nvestnent criteria;

(i) as an entertai nment conpany;

(j) [+p—pusicproduction—

o] as a life sciences conpany; or

[(5] (k) as a conmpany operating in one of the industries listed in
paragraphs (b) through (e) of this subdivision and engaging in a green
project as defined in section three hundred fifty-two of this article.

3. For the purposes of this article, in order to participate in the
excelsior jobs program a business entity operating predomnantly in
manuf acturing nmust create at least five net new jobs; a business entity
operating predom nately in agriculture nust create at |least five net new
jobs; a business entity operating predom nantly as a financial service
data center or financial services customer back office operation nust
create at least twenty-five net new jobs; a business entity operating
predom nantly in scientific research and devel opment must create at
least five net new jobs; a business entity operating predom nantly in
sof tware devel opnent nust create at |east five net new jobs; a business
entity creating or expanding back office operations nust create at |east

twenty-five net new jobs; [a—busihess—entity—operati-ng—predernately—ir
S —e—pad e e R st —eeate—at—least—ve—netl—aneow—-obs—] a business

entity operating predoninantly as an entertainnent conpany nust create
or obtain at |east one hundred net new jobs; or a business entity oper-
ating predomnantly as a distribution center in the state nust create at
least fifty net new jobs, notw thstanding subdivision five of this
section; or a business entity operating predom nately as a life sciences
conpany nust create at least five net new jobs; or a business entity
must be a regionally significant project as defined in this article; or
5. A not-for-profit business entity, a business entity whose prinmary
function is the provision of services including personal services, busi-
ness services, or the provision of wutilities, and a business entity
engaged predominantly in the retail or entertainnent industry, ot her
t han a busi ness operatlng as an entertalnnent conpany as defi ned |n this
article [ »
and a conpany engaged in the generatlon or dlstrlbutlon of electr|C|ty,
the distribution of natural gas, or the production of steam associated
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with the generation of electricity are not eligible to receive the tax
credit described in this article.
8§ 12. Subdivision 23 of section 352 of the econom c devel opnment | aw,

as anmended by section 1 of part K of chapter 59 of the |aws of 2017, is
amended to read as foll ows:
23. "Software devel opnment” nmeans the creation of coded conputer

|nstruct|ons [e#——p#edaeL+en——e#——p9sL—p%edHeL+9n——e#——##dee——ganes———as

adveFLLsLng——p#enD%LenaL—Mebsk%es—e#—nie¢esLLes?] and [aLse] i ncl udes
new nedi a as defined by the conm ssioner in regul ations.

8 13. The econonic devel opment |aw is anmended by addi ng a new section
243 to read as foll ows:

§ 243. Reports on the nusic and digital ganming industries in New York

1. The enpire state devel opnent corporation shall file a report on a
bi annual basis wth the director of the division of the budget and the
chai rpersons of the assenbly ways and neans conmttee and senate finance
conmttee. The report shall be filed no later than thirty days before
the nmid-point and the end of the state fiscal year. The first report
shall cover the calendar half year that begins on January first, two
thousand twenty-three. FEach report nust contain the follow ng infornma-
tion for the covered calendar half year:

(a) the total dollar ampunt of credits allocated pursuant to sections
forty-five and forty-six of the tax law during the half year. broken
down by nonth;

(b) the nunber of nusic and digital ganming projects., which have been
allocated tax credits of |less than one mllion dollars per project, and
the total dollar anmpbunt of credits allocated to those projects distrib-
uted by region pursuant to subdivision (b) of sections forty-five and
forty-six of the tax |aw,

(c) the nunmber of nusic and digital gam ng projects, which have been
allocated tax credits of nore than one nmillion dollars, and the total
dollar anmpunt of credits allocated to those projects distributed by
region pursuant to subdivision (b) of sections forty-five and forty-six
of the tax | aw

(d) alist of each eligible nusic and digital gamng project., which
has been allocated a tax credit enunerated by region pursuant to subdi -
vision (b) of sections forty-five and forty-six of the tax law, and for
each of those projects i) the estinmated nunber of enployees associ ated
with the project, (ii) the estimated qualifying costs for the projects,
(iii) the estimated total costs of the project, (iv) the credit eligible
enpl oyee hours for each project, and (v) total wages for such credit
eligible enployee hours for each project; and

(e) (i) the nanme of each taxpayer allocated a tax credit for each
project and the county of residence or incorporation of such taxpayer

or, if the taxpayer does not reside or is not incorporated in New York,
the state of residence or incorporation; however, if the taxpaver clains
a tax credit because the taxpayer is a nenber of a limted liability

conpany, a partner in a partnership or a shareholder in a subchapter S
corporation, the nane of each linited liability conpany, partnership or
subchapter S corporation earning any of those tax credits must be
included in the report instead of information about the taxpayer claim
ing the tax credit, (ii) the anpbunt of tax credit allocated to each
taxpayer; provided however, if the taxpayer clains a tax credit because
the taxpayer is a nenber of a limted liability conpany. a partner in a

partnership or a shareholder in a subchapter S corporation, the anobunt
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of tax credit earned by each entity nust be included in the report
instead of information about the taxpayer clainmng the tax credit, and
(iii) information identifying the project associated with each taxpayer
for which a tax credit was clainmed under section forty-five or forty-six
of the tax | aw

2. The enpire state devel opnent corporation shall file a report on a
triennial basis with the director of the division of the budget and the
chai rpersons of the assenbly ways and neans committee and senate finance
conmttee. The first report shall be filed no later than March first,
two thousand twenty-five. The report nust be prepared by an independent
third party auditor and include: (a) information regarding the enpire
state nusic production credit and the enpire state digital ganng
production credit prograns including the efficiency of operations, reli-
ability of financial reporting, conpliance with laws and reqgul ati ons and

distribution of assets and funds; (b) an econom c inpact stud r epar ed
by an independent third party of the programwth special enphasis on
the reqgional inpact by region and the total dollar anpunt of credits

allocated to those projects distributed by region pursuant to subdivi-
sion (b)) of sections forty-five and forty-six of the tax law, and (c)
any other infornmation or statistical information that the conmi ssioner
of econonic devel opnent deens to be useful in analyzing the effects of
the prograns.

8§ 14. This act shall take effect immediately and shall apply to taxa-
ble years beginning on January 1, 2022 and before January 1, 2027,
provi ded that sections one through eight of this act shall expire and be
deened repeal ed Decenber 31, 2026




