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STATE OF NEW YORK

5234

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 12, 2021

Introduced by M of A SOLAGES -- read once and referred to the Commt-
tee on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to author-
izing a court, onits own notion or the notion of a party, to enter a
prefiling order that prohibits a vexatious litigant fromfiling any
new litigation propria persona without first obtaining permssion to
do so from the presiding judge or justice of the court where the
filing is proposed

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The civil practice law and rules is amended by adding a new
section 1005 to read as fol |l ows:

8 1005. Vexatious litigant. 1. As used in this section, the follow ng
terns have the foll ow ng neani ngs:

(a) "Litigation" neans any civil action or proceeding, comrenced,
nai ntai ned or pending in any state or federal court.

(b) "Vexatious litigant" neans a person who does any of the follow nag:

(1) In the imediately preceding seven-year period has comenced,
prosecuted, or nmaintained in propria persona at least five [litigations
other than in a small clains court that have been: (i) finally deter-
m ned adversely to the person; or (ii) unjustifiably pernitted to rennin
pending at |least two years wi thout having been brought to trial or hear-

ing.
(2) After a litigation has been finally determ ned against the person
repeatedly relitigates or attenpts to relitigate, in propria persona

either: (i) the validity of the determ nation against the sane defendant
or defendants as to whomthe litigation was finally determ ned; or (ii)
the cause of action, claim controversy, or any of the issues of fact or
law, determined or concluded by the final determi nation against the same
def endant or defendants as to whomthe litigation was finally deter-
m ned.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(3) In any litigation while acting in propria persona, repeatedly
files unneritorious notions, pleadings, or other papers, conducts unnec-
essary discovery, or engages in other tactics that are frivolous or
solely intended to cause unnecessary del ay.

(4 Has previously been declared to be a vexatious |itigant by any
state or federal court of record in any action or proceeding based upon
the sane or substantially simlar facts, transaction, or occurrence.

c "Security" neans an undertaking to assure paynent, to the part
for whose benefit the undertaking is required to be furnished, of the
party's reasonable expenses, including attorney's fees and not |linted
to taxable costs, incurred in or in connection with a litigation insti-
tuted, caused to be instituted, or maintained or caused to be mmintained
by a vexatious l|itigant.

(d) "Plaintiff" neans the person who comrences, institutes or nain-
tains a litigation or causes it to be commenced, instituted or rmain-

tained, including an attorney at |law acting in propria persona.
(e) "Defendant" neans a person (including corporation, association,

partnership and firmor governnental entity) against whom a litigation
is brought or nmintained or sought to be brought or naintained.
2. In any litigation pending in any court of this state, at any tine

until final judgnent is entered. a defendant may nove the court, upon
notice and hearing, for an order requiring the plaintiff to furnish
security or for an order dismssing the litigation pursuant to paragraph
(b) of subdivision four of this section. The notion for an order requir-
ing the plaintiff to furnish security shall be based upon the ground,
and supported by a showing., that the plaintiff is a vexatious litigant
and that there is not a reasonable probability that he or she wll
prevail in the litigation against the noving defendant.

3. At the hearing upon the nmotion the court shall consider any
evidence, witten or oral, by witnesses or affidavit, as may be materia
to the ground of the notion. Except for an order disnmissing the [liti-

ation pursuant to paragraph (b) of subdivision four of this section., no
deternination made by the court in determining or ruling upon the notion

shal | be or be deened to be a determination of any issue in the liti-
gation or of the nerits thereof.
4. (a) Except as provided in paragraph (b) of this subdivision, if,

after hearing the evidence upon the nption, the court determn nes that
the plaintiff is a vexatious litigant and that there is no reasonable
probability that the plaintiff will prevail in the litigation against
the noving defendant, the court shall order the plaintiff to furnish,
for the benefit of the noving defendant, security in such anpunt and
within such tine as the court shall fix.

(b) If, after hearing evidence on the notion, the court deternines
that the litigation has no nerit and has been filed for the purposes of
harassnment or delay, the court shall order the litigation disnissed.
This paragraph shall only apply to litigation filed in a court of this
state by a vexatious litigant subject to a prefiling order pursuant to
subdi vision seven of this section who was represented by counsel at the
tinme the litigation was filed and who becane in propria persona after
the withdrawal of his or her attorney.

(c) A defendant nmay neke a notion for relief in the alternative under
either paragraph (a) or (b) of this subdivision and shall conbine al
grounds for relief in one notion.

5. Wien security that has been ordered furnished is not furnished as
ordered, the litigation shall be dism ssed as to the defendant for whose
benefit it was ordered furnished.
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6. Except as provided in subdivision four of this section, when a
notion pursuant to subdivision two of this sectionis filed prior to
trial the litigation is stayed, and the noving defendant need not plead,
until ten days after the notion shall have been denied. or if granted,.
until ten days after the required security has been furni shed and the
novi ng defendant given witten notice thereof. Wien a notion pursuant to
subdivision two of this sectionis nade at any tinme thereafter, the
litigation shall be stayed for such period after the denial of the
notion or the furnishing of the required security as the court shal
det erni ne

7. (a) In addition to any other relief provided in this chapter or in
22 NYCRR Part 130, the court may, on its own notion or the notion of any
party, enter a prefiling order which prohibits a vexatious litigant from
filing any new litigation in the courts of this state in propria persona
wi thout first obtaining leave of the presiding justice or presiding
judge of the court where the litigation is proposed to be filed. D sobe-
dience of the order by a vexatious litigant nmy be punished as a
contenpt of court.

(b) The presiding justice or presiding judge shall pernit the filing
of that litigation only if it appears that the litigation has nerit and
has not been filed for the purposes of harassnent or delay. The presid-
ing justice or presiding judge nmay condition the filing of the liti-
gation upon the furnishing of security for the benefit of the defendants
as provided in subdivision four of this section.

(c) The clerk may not file any litigation presented by a vexatious
litigant subject to a prefiling order unless the vexatious litigant
first obtains an order fromthe presiding justice or presiding judge
permtting the filing. |If the clerk mstakenly files the litigation
without the order, any party may file with the clerk and serve, or the
presiding justice or presiding judge may direct the clerk to file and
serve, on the plaintiff and other parties a notice stating that the
plaintiff is a vexatious litigant subject to a prefiling order as set
forth in paragraph (a) of this subdivision. The filing of the notice
shall automatically stay the litigation. The litigation shall be auto-
matically dism ssed unless the plaintiff within ten days of the filing
of that notice obtains an order fromthe presiding justice or presiding
judge permtting the filing of the litigation as set forth in paragraph
(b) of this subdivision. |If the presiding justice or presiding judge
issues an order permtting the filing, the stay of the litigation shal
remain in effect, and the defendants need not plead, until ten days
after the defendants are served with a copy of the order

(d) For purposes of this subdivision, "litigation" includes any peti-
tion, application, or notion other than a discovery nption, in a
proceeding in famly court or surrogate's court, for any order.

(e) The presiding justice or presiding judge of a court nmay designate
a justice or judge of the sane court to act on his or her behalf in
exercising the authority and responsibilities provided under paragraphs
(a), (b) and/or (c) of this subdivision

(f) The clerk of the court shall provide the adm nistrative board of
the courts a copy of any prefiling orders issued pursuant to paragraph
(a) of this subdivision. The adnministrative board of the courts shal
maintain a record of vexatious litigants subject to those prefiling
orders and shall annually dissennate a list of those persons to the
clerks of the courts of this state.

8. (a) A vexatious litigant subject to a prefiling order under subdi -
vision seven of this section may file an application to vacate the
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prefiling order and renove his or her nane fromthe adninistrative board
of the courts' list of vexatious litigants subject to prefiling orders.
The application shall be filed in the court that entered the prefiling
order, either in the action in which the prefiling order was entered or
in conjunction with a request to the presiding justice or presiding
judge to file newlitigation under subdivision seven of this section

The application shall be made before the justice or judge who entered

the order, if that justice or judge is available. If that justice or
judge who entered the order is not available, the application shall be
nade before the presiding justice or presiding judge, or his or her
desi gnee.

(b) A vexatious litigant whose application under paragraph (a) of this
subdi vi sion was denied shall not be permtted to file another applica-
tion on or before twelve nonths has el apsed after the date of the denia
of the previous application.

(c) A court may vacate a prefiling order and order renpval of a vexa-
tious litigant's nane fromthe adninistrative board of the courts' 1ist
of vexatious litigants subject to prefiling orders upon a show ng of a
material change in the facts upon which the order was granted and that
the ends of justice would be served by vacating the order.

§ 2. This act shall take effect on the sixtieth day after it shal
have becone a | aw and shall apply to all clains filed on and after such
effective date. Effective imediately the addition, anmendrment and/or
repeal of any rule or regulation necessary for the inplenentation of
this act on its effective date are authorized to be nade and conpl eted
on or before such date.




