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STATE OF NEW YORK

4854

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

February 8, 2021

Introduced by M of A EPSTEIN -- read once and referred to the Commt-
tee on Local CGovernnents

AN ACT to anmend the real property law, in relation to accessory dwelling
units; and to anmend the executive law, in relation to including an
accessory dwelling wunit in the term housing accomrodations in hunan
rights | aw

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The real property law is anmended by adding a new article 16
to read as foll ows:
ARTICLE 16
ACCESSORY DVELLI NG UNITS
Section 480. Definitions.
481. Accessory dwelling unit regul ati ons and ordi nances.
482. State review and enforcenent.
483. lLow and npderate i ncone honmeowners program
484. (Good cause eviction of a tenant.
485. Severability.
8 480. Definitions. As used in this article, unless the context other-
W se requires, the following terns shall have the foll ow ng neani ngs:

1. "Accessory dwelling wunit" shall nean an attached or a detached
residential dwelling unit that provides conplete independent 1iving
facilities for one or npbre persons which is located on a lot with a
proposed or existing prinmary residence and shall include permanent
provisions for living, sleeping, eating, cooking, and sanitation on the
sane ot as the single-famly or multifamly dwelling is or wll be
situated.

2. "Accessory structure" shall nean a structure that is accessory and

incidental to a dwelling located on the sane |ot.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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3. "Living area" shall nean the interior habitable area of a dwelling
unit, including basenents, cellars, and attics but does not include a
garage oOr any accessory structure.

4. "local agency" shall nmean a city, county, township, or borough

5. "lLowincone honeowners" shall nean honeowners wth an incone,
adjusted for famly size, not exceeding eighty percent of the area nedi -
an _incone.

6. "Moderate-incone honeowners" shall nean honeowners with an incone,
adjusted for famly size, not exceeding one hundred and twenty percent
of the area nedian incone.

7. "Nonconform ng zoning condition" shall nean a physi cal i npr ovenent
on a property that does not conformwi th current zoning standards.
8. "Passageway" shall nean a pathway that is unobstructed and extends

froma street to one entrance of the accessory dwelling unit.

9. "Proposed dwelling"” shall nean a dwelling that is the subject of a
pernmt application and that neets the requirenents for permtting.

10. "lnpact fee" shall nean any paynment inposed by a |ocal agency for
the purpose of providing new or expanded public capital facilities or
infrastructure required to serve a new devel opnent.

11. "Division" shall nean the New York state division of honmes and
community renewal .

8 481. Accessory dwelling wunit regulations and ordinances. 1.
Notwi t hstanding any law, rule, policy, regulation or ordinance to the
contrary, a local agency shall, by ordinance, provide for the creation

of accessory dwelling units. Such ordinance shall
(a) Designate areas within the jurisdiction of the |ocal agency where

accessory dwelling units shall be pernitted. Designated areas shal
include all areas zoned for single-famly or multifamly residential
use, and all lots with an existing residential use.

(b) Authorize the creation of at |east one accessory dwelling unit per
lot in designated areas.

c) Provide reasonable standards for accessor dwel lin units that
include, but are not limted to height, |andscape, architectural review
and maxi mum size of a unit. In no case shall such standards unnecessar-
ily inpair the creation of accessory dwelling units.

(d) Require accessory dwelling units to conply with the foll ow ng

(i) Such wunit may be rented separate fromthe prinmary residence, but
shall not be sold or otherw se conveyed separate fromthe primary resi-
dence;

ii Such unit shall be located on a lot that includes a proposed or
existing residential dwelling;

(iii) Such unit shall not be rented for a termless than thirty days:;
and

(iv) Such unit shall be attached to or |located within the proposed or
existing primary dwelling, including but not limted to attached
garages, storage areas, basenents, cellars, simlar spaces, or an acces-
sory structure or detached fromthe proposed or existing primary dwell -
ing and | ocated on the sane lot as the proposed or existing prinary
dwel I i ng.

(v) If there is an existing primary dwelling, the total floor area of
an attached accessory dwelling unit shall not exceed fifty percent of
the existing primary dwelling, unless such limt wuld prevent the
creation of an accessory dwelling unit that is no greater than six

hundred squared feet.
2. A local agency shall not establish by ordinance any of the follow

ing:
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(a) A mninmumsquare footage requirenent for either an attached or
det ached accessory dwelling unit greater than two hundred square feet;

(b) A maxinum square footage requirenent for either an attached or
det ached accessory dwelling unit that is less than fifteen hundred
square feet;

(c) Any other mninmmor nmaxinum size for an accessory dwelling unit,
based upon a percentage of the proposed or existing primary dwelling, or
limts on lot coverage, floor area ratio, open space, and mninmum |ot
size, for either an attached or detached dwelling that does not permnit
at least an eight hundred square foot accessory dwelling unit with four-
foot side and rear yard setbacks to be constructed in conpliance wth
other | ocal devel opnent standards;

(d) A ceiling height requirenent greater than seven feet;

(e) If an accessory dwelling unit or a portion thereof is below curb
level, a requirenent that nore than two feet of such unit's height be
above curb |evel;

(f) Any requirenent that a passageway exist or be constructed in
conjunction with the creation of an accessory dwelling unit; and

(g) Any setback for an existing living area or accessory structure or
a structure constructed in the sane location and to the sane di nensions
as an existing structure that is converted to an accessory dwelling unit
or to a portion of an accessory dwelling unit. or any setback of nore
than four feet fromthe side and rear lot lines for an accessory dwell -
ing unit that is not converted from an existing structure or a new
structure constructed in the sane location and to the sane di nensions as
an_existing structure.

3. No ordinance for the creation of accessory dwelling units pursuant
to subdivision one of this section shall be considered in the applica-
tion of any local ordinance, policy, or programto limt residential
growth.

4. No parking requirenent shall be inposed on an accessory dwelling
uni t.

5. The local agency shall not require that off-street parking spaces
be replaced if a garage, carport, or covered parking structure is denol -
ished in conjunction with the construction of an accessory dwelling unit
or converted to an accessory dwelling unit.

6. Notwi thstanding any local ordinance requlating the issuance of
variances or special use permts, a permt application to create an
accessory dwelling unit in conformance with the |ocal ordinance shall be
considered mnisterially without discretionary review or a hearing. |If
there is an existing single-famly or multifamly dwelling on the |ot,
the permitting agency shall act on the application to create an accesso-
ry dwelling unit within sixty days from the date the local agency
receives a conpleted application. If the pernit application to create an
accessory dwelling unit is submtted with a pernit application to create
a new residential dwelling on the lot, the permtting agency may del ay
acting on the permt application for the accessory dwelling unit until
the permitting agency acts on the permt application to create the new
dwelling, but the application to create the accessory dwelling wunit
shall be considered wthout discretionary review or hearing. If the
applicant requests a delay, the sixty day tinme period shall be tolled
for the period of the delay. A local agency may charge a fee not to
exceed one thousand dollars for the reinbursenent of the actual costs
such local agency incurs pursuant to this subdivision, including the
costs related to adopting or anmending any ordi nance that provide for the

creation of an accessory dwelling unit.
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7. Minicipalities shall establish an admnistrative appeal process
for the denial of a permt for accessory dwelling units. Wien a pernit
to create an accessory dwelling unit pursuant to an ordinance adopted
pursuant to this section is denied, the agency shall issue a notice of
deni al which shall contain the reason such pernit application was denied
and instructions on how the applicant nmy appeal such denial. A
appeal s shall be subnitted to the issuing agency, or any decisional body
granting such permts, or any other appellate board or body, in witing
within thirty days of such denial.

8. No other local ordinance, policy, or regulation shall be the basis
for the denial of a building pernit or a use permt under this section.

9. If a local agency has an existing accessory dwelling unit ordinance
that fails to neet the requirenents of this section, that ordinance
shall be null and void. Such |ocal agency shall thereafter apply the
standards established in this section for the approval of accessory
dwelling wunit until such |ocal agency adopts an ordinance that conplies
with this section

10. A local agency may anend its zoning ordinance or general plan to
incorporate the policies, procedures, and provisions applicable to the
creation of an accessory dwelling unit if such provisions are consistent
with this section

11. The local agency shall ensure that accessory dwelling units are
not counted toward the allowable residential density, or any requirenent
respecting lot coverage or open space, for the |ot upon which the acces-
sory dwelling unit is |located under the existing zoning designation for
such lot. The local agency shall also ensure that accessory dwelling
units are for a residential use that is consistent with the existing
zoni ng designation for the lot. The accessory dwelling unit shall not be
considered in the application of any |local ordinance, policy, or program
to limt residential growh.

12. No provision of the multiple dwelling |aw shall apply to an acces-
sory dwelling unit, irrespective to whether such provisions of such [|aw
apply to the primary dwelling, and a dwelling otherw se exenpt fromthe
provisions of the nultiple dwelling law shall not fall under the
provisions of such law as a result of the addition of an accessory
dwelling unit.

13. A local agency may require no nore than one point of exterior
access by door fromthe proposed or existing residential dwelling.

14. A local agency shall not require, as a condition for mnisterial
approval of a pernmit application for the creation of an accessory dwell -
ing unit, the correction of nonconforning zoning conditions.

15. Where an accessory dwelling unit requires a new or separate utili-
ty connection directly between the accessory dwelling unit and the util-
ity, the connection may be subject to a connection fee or capacity
charge that shall be proportionate to the burden of the proposed acces-
sory dwelling unit., based upon either its size or the nunber of its
plunbing fixtures upon the water or sewer system Such fee or charge
shall not exceed the reasonable cost of providing such utility
connection. A local agency shall not inpose any other inpact fee in
connection with an accessory dwelling unit.

16. The first |lawful occupancy of an accessory dwelling wunit shal
occur at a tine when a unit in the primary dwelling i s owner-occupi ed,
and such owner-occupation nust continue for at |east one year follow ng
the first legal occupancy of the accessory dwelling unit. A local agency
shall not inpose any other owner occupancy requirenent for either the
primary dwelling or the accessory dwelling unit.
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17. A local agency shall not inpose any health or safety requirenent
on accessory dwelling units that is not necessary to protect the health
and safety of the occupants of such a dwelling.

18. A local agency shall not issue a certificate of occupancy or its
equi valent for an accessory dwelling unit before the |ocal agency issues
a certificate of occupancy or its equivalent for the primary dwelling.

19. A local agency shall adopt an ordi nance pursuant to this section
within one hundred eighty days of the effective date of this article.

8 482. State review and enforcenent. 1. A local agency shall subnit a
copy of the ordinance adopted pursuant to section four hundred eighty-
one of this article to the division wthinthirty days after such
adopt i on.

2. (a) Wthin sixty days of receipt of a local agency's ordinance. or
sixty days after expiration of the tine to submt said ordinance, the
division shall submt witten findings to the |local agency as to whether
the local agency's ordinance conplies with this article. Such findings
shall include a determination as to whether the |ocal agency's ordi hance
contains rules that are not reasonable within the neaning of paragraph
(c) of subdivision one of section four hundred eighty-one of this arti-

cle. If the division finds that the |ocal agency's ordi nance does not
conply with this article, such division shall notify such 1local agency
and shall provide such local agency with a reasonable tine, no |onger

than thirty days. to respond to the findings before taking any other
action authorized under this section.

(b) The local agency shall consider the findings nmade by the division
pursuant to this subdivision and shall do one of the foll ow ng:

(i) Amend the ordinance to conply with the findings of the division
or

(ii) Adopt the ordinance wi thout anmendnents to conply with the find-
ings of the division. The local agency shall include findings in its
resolution adopting such ordinance that explain the reasons the |ocal
agency believes that the ordinance conplies with this article despite
the findings of the division.

3. (a) If, withinthirty days of the local agency's response to the
division's findings, or thirty days after the expiration of the 1loca
agency's tine to respond, the division deternmines that the ordi nance
does not conply with this article, the division shall

(i) notify the local agency and the attorney general that the 1|oca
agency is in violation of state |aw, and

(ii) revise the ordinance to conply with this article and direct the
| ocal agency to adopt it.

(b) Where a local agency is in violation of state law, the attorney
general may bring a civil action to enforce the requirenents of this
article.

4. The division nmay review, adopt, anend, or repeal quidelines to
implenent uniform standards or criteria that supplenent or clarify the
terns, references, and standards set forth in this article.

5. Wthin one hundred days of the effective date of this article, the

division shall promulgate a nodel |ocal ordinance that conforns to the
requirenents of this article.
6. The division shall issue an annual report, on or before July first

of each year, that summari zes:
(a) the activities the division has taken pursuant to this section;
(b) local agencies' conpliance with the terns of this article; and
(c) the devel opnment of accessory dwelling units in the state.
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8 483. low and noderate inconme honeowners program 1. Wthin one
hundred eighty days of the effective date of this article, the division
shall establish a lending programto assist |owincone honeowners and
noder at e-i ncone honeowners in securing financing for the creation of
accessory dwelling units.

2. An accessory dwelling unit financed with the assistance of such
program shall be offered for rent at a belownarket rate for a period of
fifteen yvears.

3. The division shall promulgate program criteria and guidelines
necessary to carry out such program

4. Such program shall be funded through capital projects appropri-
ations and reappropriations set forth in the state fiscal year housing
progr am

5. The division shall issue an annual report., on or before July first

of each year, that includes an item zed list of each project financed
through the program including a brief description of the project,
street address, and county. Such report shall also sunmmarize the denp-
graphic characteristics of participating honeowners, including incone,
race, ethnicity, and sex.

6. Wthin one hundred eighty days of the effective date of this arti-
cle, the division shall establish a programto provide technical assist-
ance to all honmeowners seeking to create an accessory dwelling unit.

8 484. (Good cause eviction of a tenant. 1. As used in this section
the following terns shall have the foll ow ng neani ngs:

(a) "Landlord" shall nean any owner, |essor, sublessor, assignor, or
other person receiving or entitled to receive rent for the occupancy of
any accessory dwelling unit or an agent of any of the foregoing.

(b) "Tenant" shall nean a tenant, sub-tenant., |essee, sublessee,
assignee of an accessory dwelling unit.

(c) "Rent" shall nean any consideration, including any bonus, benefit
or gratuity demanded or received for or in connection wth the
possession, use or occupancy of an accessory dwelling unit or the
execution or transfer of a lease for such a unit.

(d) "Disabled person” shall nean a person who has an inpairnment which
results from anatomical, physiological or psychol ogical conditions,
other than addiction to alcohol. ganbling. or any controlled substance,
which are denonstrable by nedically acceptable clinical and | aboratory
di agnostic technigues, and which are expected to be permanent and which
substantially limt one or nore of such person's major life activities.

2. This section shall apply to all accessory dwelling units except:

(a) premises sublet pursuant to section two hundred twenty-six-b of
this chapter, or otherw se, where the sublessor seeks in good faith to
recover possession of such housing accommpdation for their own personal
use and occupancy;

(b) prenises the possession. use or occupancy of which is solely inci-
dent to enploynent and such enploynment is being lawfully term nated; and

(c) prenises otherwi se subject to regulation of rents or evictions
pursuant to state or federal law to the extent that such state or feder-
al law requires good cause for term nation or non-renewal of such tenan-
cies.

3. No landlord shall., by action to evict or to recover possession, by
exclusion from possession, by failure to renew any |l ease, or otherw se,
renove any tenant froman accessory dwelling unit except for good cause
pursuant to subdivision four of this section.

4. (a) No landlord shall renove a tenant fromany accessory dwelling
unit, or attenpt such renpval or exclusion from possession, notwth-
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standing that the tenant has no witten |l ease or that the | ease or other
rental agreenent has expired or otherw se terni nated, except upon order
of a court of conpetent jurisdiction entered in an appropriate judicial
action or proceeding in which the petitioner or plaintiff has estab-
lished one of the following grounds as good cause for renoval or
eviction:

(i) The tenant has failed to pay rent due and ow ng, provided however
that the rent due and owing, or any part thereof, did not result from a
rent increase which is wunreasonable or inposed for the purpose of

circunventing the intent of this section. In determ ning whether all or
part of the rent due and owing is the result of an unreasonable rent
increase, it shall be a rebuttable presunption that the rent for a

dwelling not protected by rent regulation is unreasonable if said rent
has been increased in any cal endar year by a percentage exceeding either
three percent or one and one-half tines the annual percentage change in
the consuner price index for the region in which the housing accomb-
dation is located, as established the August preceding the cal endar year
in question, whichever is greater;

(ii) The tenant is violating a substantial obligation of his or her
tenancy, other than the obligation to surrender possession, and after
receiving witten notice fromthe landlord requiring that the substan-
tial violation be cured. the tenant has failed to cure such violation
within ten days of receipt of such notice, provided however, that the
obligation of tenancy for which violation is clained was not i nposed for
the purpose of circunventing the intent of this section;

(iii) The tenant is comritting or pernmitting a nuisance in such acces-
sory dwelling unit, or is danmaging the unit, whether maliciously, inten-
tionally, recklessly, or negligently; or the tenant's conduct is such as
tointerfere with the confort of the landlord or other tenants or occu-
pants of the same or adjacent buildings or structures;

(iv) Cccupancy of accessory dwelling unit by the tenant is in
violation of or causes a violation of law and the landlord is subject to
civil or crimnal penalties therefore; provided however that an agency
of the state or nunicipality having jurisdiction has issued an order
requiring the tenant to vacate the unit. No tenant shall be renobved from
possession of a unit on such ground unless the court finds that the cure
of the violation of law requires the renpval of the tenant and that the
landlord did not through neglect or deliberate action or failure to act
create the condition necessitating the vacate order. In instances where
the | andl ord does not undertake to cure conditions of the housing accom
nodation causing such violation of the law, the tenant shall have the
right to pay or secure paynent in a manner satisfactory to the court, to
cure such violation provided that any tenant expenditures shall be
applied against rent to which the landlord is entitled. In instances
where renpval of a tenant is absolutely essential to his or her health
and safety, the renpval of the tenant shall be without prejudice to any
| easehold interest or other right of occupancy the tenant may have and
the tenant shall be entitled to resune possession at such tinme as the
dangerous conditions have been renpbved. Nothing herein shall abrogate
or otherwise linmt the right of a tenant to bring an action for nonetary
damages against the landlord to conpel conpliance by the landlord with
all applicable state or nmunicipal laws or housing codes;

(v) The tenant is using or permtting the accessory dwelling unit to
be used for an illegal purpose;

(vi) The tenant has unreasonably refused the |andlord access to the

accessory dwelling unit for the purpose of making necessary repairs or
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inprovenents required by law or for the purpose of show ng the housing
accommpdation to a prospective purchaser, nortgagee or other person
having a leqgitinmate interest therein; or

(vii) The landlord seeks in good faith to recover possession of an
accessory dwelling unit because of immediate and conpelling necessity
for his or her own personal use and occupancy as his or her principa
residence, or the personal use and occupancy as principal residence of
his or her spouse, parent, child, stepchild, father-in-law or nother-in-
|l aw, when no other suitable acconmodation in such dwelling is avail able.
This paragraph shall pernit recovery of only one accessory dwelling unit
and shall not apply to an accessory dwelling unit occupied by a tenant
who is sixty-two vears of age or older or who is a disabled person.

(b) A tenant required to surrender a housing accommpdation by virtue
of the operation of subparagraph (vii) of paragraph (a) of this subdivi-
sion shall have a cause of action in any court of conpetent jurisdiction
for damages, declaratory, and injunctive relief against a |landlord or
purchaser of the prem ses who makes a fraudulent statenent regarding a
proposed use of the accessory dwelling unit. In any action or proceeding
brought pursuant to this paragraph, a prevailing tenant shall be enti -
tled to recovery of actual danmges, and reasonable attorneys' fees.

(c) Nothing in this section shall abrogate or limt the tenant's right
pursuant to section seven hundred fifty-one of the real property actions
and proceedings law to permanently stay the issuance or execution of a
warrant or eviction in a summary proceedi ng, whether characterized as a
nonpaynment . objectionable tenancy, or hol dover proceeding, the underly-
ing basis of which is the nonpaynent of rent, so long as the tenant
conplies with the procedural requirenents of section seven hundred
fifty-one of the real property actions and proceedings |aw

5. No action shall be nmaintainable and no judgnent of possession shal
be entered for accessory dwelling units pursuant to this section unless
the landlord has conplied with any and all applicable |aws governing
such action or proceeding and has conplied with any and all applicable
|l aws governing notice to tenants, including wthout limtation the
nmanner and the tine of service of such notice and the contents of such
notice.

6. Any agreenent by a tenant heretofore or hereinafter entered into in
a witten |lease or other rental agreenment waiving or nodifying their
rights as set forth in this section shall be void as contrary to public
policy.

8 485. Severability. In the event it is determned by a court of
conpetent jurisdiction that any phrase, clause, part., subdivision, para-
graph or section, or any of the provisions of this article, is unconsti-
tutional or otherwise invalid or inoperative, such determ nation shal
not affect the validity or effect of the remaining provisions of this
article.

§ 2. Section 292 of the executive lawis anended by adding a new
subdi vision 39 to read as foll ows:

39. The term "housing accommodation” as used in this article shal
include an accessory dwelling unit as defined in subdivision one of
section four hundred eighty of the real property |aw.

8§ 3. Paragraph (a) of subdivision 1 of section 296 of the executive
| aw, as separately anended by chapters 8 and 176 of the |laws of 2019, is
anmended to read as foll ows:

(a) For an enployer or licensing agency, because of an individual's
age, race, creed, color, national origin, sexual orientation, gender
identity or expression, nilitary status, sex, disability, predi sposing
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genetic characteristics, famlial status, marital status, or status as a
victimof donestic violence, to refuse to hire or enploy or to bar or to
di scharge from enpl oynent such individual or to discrinmnate against
such individual in conpensation or in terns, conditions or privileges of
enpl oynent . In the case of an accessory dwelling unit as defined in
subdi vi sion one of section four hundred eighty of the real property |aw,
the exenption fromthe provisions of this paragraph for the rental of a
housing accomodation in a building which contains housing acconmo-

dations for not nore than two famlies living independently of each
other, if the owner resides in one of such accommpbdations, shall not
appl y.

8 4. This act shall take effect immediately.



