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STATE OF NEW YORK

3520

2021- 2022 Regul ar Sessi ons

| N ASSEMBLY

January 27, 2021

Introduced by M of A KIM-- read once and referred to the Committee on
CGovernnental Operations

AN ACT to anend the state finance law, in relation to danmages to
contracts occasi oned by del ay

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The state finance law is anmended by addi ng a new section
138-b to read as foll ows:

8§ 138-b. Danmmges occasioned by delay. 1. For purposes of this section
the following terns shall have the foll ow ng neani ngs:

(a) "State agency" shall nean all entities as defined in section one
hundred seventy-nine-e of this chapter and subdivision one of section
two of the public authorities |aw.

(b) "Contract" shall nean any agreenent awarded by a state agency for
the design, construction, reconstruction, denolition, alteration, repair
or inprovenent of any public works project.

(c) "Delay" shall nean any delay, disruption, interference, ineffi-
ciencies, inpedance., hindrance or acceleration in the performance of the
contract which causes damages to be incurred by a contractor.

(d) "daint shall nean a request for additional costs only from the
foll owi ng causes:

(i) the failure of the state agency to take reasonable neasures to
coordi nate and progress the work:;

(ii) extended delays attributable to the state agency in the review or
i ssuance of orders-on-contract or field orders, in shop drawing reviews
and approvals or as a result of the cunulative inpact of nmultiple orders
on_ contract, which constitute a qualitative change to the project work
and which have a verifiable inpact on project costs; or

(iii) the unavailability of the site for such an extended period of
time which significantly affects the scheduled conpletion of the
contract.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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2. Al contracts made and awarded shall contain a clause which allows
a contractor to make a claimfor additional costs arising fromdelay in
the performance of a contract if such delay is caused by a nmaterial act
or omission of the state agency.

3. The contractor shall provide a notice of claimof an anticipated
claimfor delay to a state agency by personal service or certified mai
no nmore than fifteen days after such contractor knew the facts which

formthe basis of the claim The state agency shall acknow edge receipt

of the notice, in witing, wthin five days. Such notice shall at a
m ni mum provide a description of any operations that were, are being or
will be delayed, and the date or dates and reasons for the delay. In no

case shall oral notice constitute notice pursuant to this section or be
deened to constitute a waiver of the witten notice requirenent. For
the purposes of this section, failure to provide such notice shall be

considered to have prejudiced the state agency.

4. Failure by a contractor to adequately progress the conpletion of
work shall be considered in determning the causes of delay. For any

claim asserted pursuant to this title, the contractor shall keep
detailed witten records of the costs and shall neke them available for
the purposes of audit and review. Failure to provide the required wiit-
ten notice or to maintain and furnish records of the costs of such
clains shall constitute a waiver of the claim

5. The following information shall be provided by the contractor upon
request of a state agency if not previously supplied:

(a) a description of the operations that were delayed, the reasons for
the delay and an explanation of how they were del ayed;

(b) a detailed factual statenent of the claimproviding all necessary
dates, locations and itens of work affected by the claim

(c) the date on which actions resulting in the claimoccurred or
conditions resulting in the claimbecane evident;

(d) the nanes, functions and activities of each contractor involved
in, or know edgeabl e about facts that gave rise to such claim

(e) the identification of any pertinent docunents, and the substance
of any material oral commnication relating to such claim

(f) the ampunt of additional conpensation sought; and

(g) if an extension of tine is also requested, the specific nunber of
days for which it is sought and the basis for such request as determ ned
by an analysis of the construction progress schedul e.

6. Wien submtting any claim the contractor shall certify in witing
and under oath that the supporting data is accurate and conplete to his
or her best know edge or belief, and that any anpunt denanded reflects,
in good faith, what he or she believes to be the state agency's liabil-
ity.

8§ 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law and shall apply to all contracts entered into
on and after such date.




