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AN ACT to anend the public health |aw and the insurance law, in relation
to enhancing coverage and care for nedically fragile children

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph (iv) of paragraph (a) of subdivision 2 of
section 4900 of the public health |aw, as added by section 42 of subpart
A of part BB of chapter 57 of the |laws of 2019, is anended and a new
subparagraph (v) is added to read as foll ows:

(iv) for purposes of a determnation involving treatnment for a nental
heal th condition

(A) a physician who possesses a current and valid non-restricted
license to practice nedicine and who specializes in behavioral health
and has experience in the delivery of nental health courses of treat-
ment; or

(B) a health care professional other than a |icensed physician who
speci alizes in behavioral health and has experience in the delivery of a
mental health courses of treatnment and, where applicable, possesses a
current and valid non-restricted license, certificate, or registration
or, where no provision for a license, certificate or registration
exists, is credentialed by the national accrediting body appropriate to
the profession; [ard] or

(v) for purposes of a determnation involving treatnment of a nedically
fragile child:

(A) a physician who possesses a current and valid non-restricted
license to practice nedicine and who is board certified or board eligi-
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ble in pediatric rehabilitation, pediatric critical care, or neonatol o-
gy; or

(B) a physician who possesses a current and valid non-restricted
license to practice nedicine and is board certified in a pediatric
subspecialty directly relevant to the patient's nedical condition; and

§ 2. Paragraph (b) of subdivision 2 of section 4900 of the public
health | aw, as anended by chapter 586 of the laws of 1998, is anmended to
read as foll ows:

(b) for purposes of title two of this article:

(i) a physician who:

(A) possesses a current and valid non-restricted license to practice
medi ci ne;

(B) where applicable, is board certified or board eligible in the sanme
or sinmlar specialty as the health care provider who typically manages
the nedical condition or disease or provides the health care service or
treat nent under appeal;

(C© has been practicing in such area of specialty for a period of at
| east five years; and

(D) is know edgeabl e about the health care service or treatment under
appeal ; or

(ii) a health care professional other than a |licensed physician who:

(A) where applicable, possesses a current and valid non-restricted
license, certificate or registration;

(B) where applicable, is credentialed by the national accrediting body
appropriate to the profession in the sanme profession and sane or simlar
specialty as the health care provider who typically manages the medical
condition or disease or provides the health care service or treatnent
under appeal ;

(© has been practicing in such area of specialty for a period of at
| east five years;

(D) is know edgeabl e about the health care service or treatnment under
appeal ; and

(E) where applicable to such health care professional's scope of prac-
tice, is clinically supported by a physician who possesses a current and
valid non-restricted license to practice medicine;, or

(iii) for purposes of a determination involving treatnment of a
nedically fragile child:

(A) a physician who possesses a current and valid non-restricted
license to practice nedicine and who is board certified or board eligi-
ble in pediatric rehabilitation, pediatric critical care, or neonatol o-
gy, or

(B) a physician who possesses a current and valid non-restricted
license to practice nedicine and is board certified in a pediatric
subspecialty directly relevant to the patient's nedical condition.

8 3. Subdivision 2-a of section 4900 of the public health law, as
added by chapter 586 of the laws of 1998, is amended to read as foll ows:

2-a. "dinical standards" neans those guidelines and standards set
forth in the utilization review plan by the wutilization review agent
whose adverse determ nation is under appeal or, in the case of nedically
fragile children, those guidelines and standards as required by section
forty-nine hundred three-a of this article.

8 4. Paragraph (c) of subdivision 10 of section 4900 of the public
health law, as added by chapter 705 of the laws of 1996, is anmended to
read as foll ows:

(c) a description of practice guidelines and standards used by a
utilization review agent in carrying out a determnation of nedical
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necessity, which in the case of nedically fragile children shall incor-
porate the standards required by section forty-nine hundred three-a of
this article;

8 5. Section 4900 of the public health law is anended by adding a new
subdivision 11 to read as foll ows:

11. "Medically fragile child" neans an individual who is under twen-
ty-one vyears of age and has a chronic debilitating condition or condi-
tions, who may or may not be hospitalized or institutionalized, and
neets one or nore of the following criteria (a) is technologically
dependent for life or health sustaining functions, (b) requires a
conplex nedication reginen or nedical interventions to maintain or to
inprove their health status, or (c¢) is in need of ongoing assessnent or
intervention to prevent serious deterioration of their health status or
nedical conplications that place their life, health or devel opnent at
risk. Chronic debilitating conditions include, but are not limted to,
br onchopul nonary dyspl asia, cerebral palsy, congenital heart disease
m crocephaly, pulnonary hypertension, and nmuscul ar dystrophy. The term
"nedically fragile child" shall also include severe conditions, includ-
ing but not limted to traumatic brain injury, which typically require
care in a specialty care center for nedically fragile children. even
though the child does not have a chronic debilitating condition or also
neet one of the three conditions of this subdivision. In order to facil-
itate the pronpt and convenient identification of particular patient
care situations neeting the definitions of this subdivision, the comm s-
sioner nmmy issue witten guidance listing (by diagnosis codes, utiliza-
tion thresholds, or other available coding or comonly used nedical
classifications) the types of patient care needs which are deened to
neet this definition. Notwithstanding the definitions set forth in this
subdi vi sion, any patient which has received prior approval froma utili-
zation review agent for admission to a specialty care facility for
nedically fragile children shall be considered a nedically fragile child
at least until discharge fromthat facility occurs.

8 6. The public health law is anended by adding a new section 4903-a
to read as foll ows:

8 4903-a. Utilization review deterninations for nedically fragile
children. 1. Notwi thstanding any inconsistent provision of the utiliza-
tion review agent's clinical standards, the utilization review agent
shall administer and apply the clinical standards (and nake determ -
nations of nedical necessity) regarding nedically fragile children in
accordance wth the requirenents of this section. If the utilization
review agent is a separate entity fromthe health maintenance organiza-
tion certified under article forty-four of this chapter, the health
nai nt enance organi zation shall neke contractual or other arrangenents in
order to facilitate the utilization review agent's conpliance with this
section.

2. In the case of a nedically fragile child, the term"nedically
necessary" shall nmean health care and services that are necessary to
pronbte nornmal growh and devel opnent and prevent, diagnose, treat,
aneliorate or palliate the effects of a physical, nental., behavioral,
genetic, or congenital condition, injury or disability. Wen applied to
the circunstances of any particular nedically fragile child, the term

"nedically necessary" shall include (a) the care or services that are
essential to prevent, diagnose, prevent the worsening of, alleviate or
aneliorate the effects of an illness, injury, disability, disorder or

condition, (b) the care or services that are essential to the overal
physical, cognitive and nental growh and devel opnent al needs of the
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child, and (c) the care or services that will assist the child to
achieve or maintain maximum functional capacity in performng daily
activities, taking into account both the functional capacity of the
child and those functional capacities that are appropriate for individ-
uals of the sane age as the child. The utilization review agent shal
base its determnation on nedical and other relevant information
provided by the child's primary care provider, other health care provid-
ers, school, local social services, and/or local public health officials
that have evaluated the child, and the wutilization review agent will
ensure the care and services are provided in sufficient anount, duration
and scope to reasonably be expected to produce the intended results and
to have the expected benefits that outweigh the potential harnful
effects.

3. Uilization review agents shall undertake the following with
respect to nedically fragile children:
a) Consider as nedically necessary all covered services that assist

nedically fragile children in reaching their maxi mum functional capaci -
ty, taking into account the appropriate functional capacities of chil-
dren of the sane age. Health maintenance organi zations nust continue to
cover services until that child achieves age-appropriate functional
capacity. A managed care provider, authorized by section three hundred
sixty-four-j of the social services law, shall also be required to nake
paynent for covered services required to conply with federal Early Peri -
odic Screenin Di agnosi s, and Treatnent ("EPSDT") standards, as speci -
fied by the comm ssioner of health.

(b) Shall not base deterninations solely upon review standards appli-
cable to (or designed for) adults to nedically fragile children. Adult
standards include, but are not limted to, Medicare rehabilitation stan-
dards and the "Medicare 3 hour rule." Determinations have to take into
consideration the specific needs of the child and the circunstances
pertaining to their growth and devel opnent.

c) Accommpdat e unusual stabilization and rol onged di scharge | ans
for nedically fragile children, as appropriate. Issues utilization
review agents nust consider when developing and approving discharge
plans include, but are not limted to: sudden reversals of condition or
progress, which may nake di scharge deci sions uncertain or nore prolonged
than for other children or adults; necessary training of parents or
other adults to care for nedically fragile children at hone; unusua
discharge delays encountered if parents or other responsible adults
decline or are slow to assune full responsibility for caring for
nedically fragile children; the need to await an appropriate hone or
honme-like environnent rather than discharge to a housing shelter or
other inappropriate setting for nedically fragile children, the need to
await construction adaptations to the hone (such as the installation of
generators or other equipnent); and lack of available suitable special-
ized care (such as unavailability of pediatric nursing honme beds, pedia-
tric ventilator units, pediatric private duty nursing in the hone., or
specialized ediatric hone care services). Uilization review agents
nmust devel op a person centered discharge plan for the child taking the
above situations into consideration.

(d) It is the utilization review agent's network nmanagenent responsi -
bility to identify an avail able provider of needed covered services, as
deternmi ned through a person centered care plan., to effect safe discharge
from a hospital or other facility; paynments shall not be denied to a
di scharging hospital or other facility due to lack of an avail able post-
di scharge provider as long as they have worked with the wutilization
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review agent to identify an appropriate provider. Utilization review
agents are required to approve the use of out-of-network providers if
the health nmintenance organization does not have a participating
provider to address the needs of the child.

(e) This section does not limt any other rights the nedically fragile
child may have, including the right to appeal the denial of out of
network coverage at in-network cost sharing levels where an appropriate
in-network provider is not available pursuant to subdivision one-b of
section forty-nine hundred four of this title.

(f) Uilization review agents nust ensure that nedically fragile chil-
dren receive services fromappropriate providers that have the expertise
to effectively treat the child and nust contract wth providers wth
denmonstrated expertise in caring for the nedically fragile children
Net work providers shall refer to appropriate network conmunity and
facility providers to nmeet the needs of the child or seek authorization
fromthe utilization review agent for out-of-network providers when
participating providers cannot nmeet the child's needs. The utilization
review agent nust authorize services as fast as the enrollee's condition
requires and in accordance with established tinefranes in the contracts
or policy forns.

4. A health maintenance organi zation shall have a procedure by which
an enrollee who is a nedically fragile child who requires specialized
nedical care over a prolonged period of tinme, may receive a referral to

a specialty care center for nedically fragile children. If the health
mai nt enance organi zation, or the prinary care provider or the specialist
treating the patient, in consultation with a nedical director of the

utilization review agent, deternines that the enrollee's care woul d npst
appropriately be provided by such a specialty care center, the organiza-
tion shall refer the enrollee to such center. In no event shall a health
nai nt enance organi zation be required to permt an enrollee to elect to
have a non-participating specialty care center, unless the organization
does not have an appropriate specialty care center to treat the
enrollee's disease or condition within its network. Such referral shal
be pursuant to a treatnent plan devel oped by the specialty care center
and approved by the health nmintenance organization, in consultation
with the prinmary care provider, if any, or a specialist treating the
patient., and the enrollee or the enrollee's designee. If an organi zation
refers an enrollee to a specialty care center that does not participate
in the organization's network, services provided pursuant to the
approved treatnent plan shall be provided at no additional cost to the
enrol |l ee beyond what the enrollee would otherwise pay for services
received within the network. For purposes of this section, a specialty
care center for nedically fragile children shall nean a children's
hospital as defined pursuant to subparagraph (iv) of paragraph (e-2) of
subdi vision four of section twenty-eight hundred seven-c of this chap-
ter, a residential health care facility affiliated with such a chil-
dren's hospital, any residential health care facility with a specialty
pediatric bed average daily census during two thousand sevent een of
fifty or nore patients, or a facility which satisfies such other crite-
ria as the conmmi ssioner nmy designate.

5. Wien rendering or arranging for care or paynent., both the provider
and the health nmintenance organization shall inquire of, and shal
consider the desires of the famly of a nedically fragile child includ-
ing, but not limted to, the availability and capacity of the famly,
the need for the famly to sinultaneously care for the famly's other

children, and the need for parents to continue enpl oynent.
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6. The health nmintenance organization nust pay at least eighty-five
percent (unless a different percentage or nethod has been nutually
agreed to) of the facility's negotiated acute care rate for all days of
inpatient hospital care at a specialty care center for nedically fragile
children when the health nmintenance organi zation and the specialty care
facility nutually agree the patient is ready for discharge fromthe
specialty care center to the patient's hone but requires specialized
hone services that are not available or in place, or the patient is
awai ting discharge to a residential health care facility when no resi-
dential health care facility bed is available given the specialized
needs of the nedically fragile child. The health maintenance organiza-
tion must pay at least the facility's Medicaid skilled nursing facility
rate., unless a different rate has been nmutually negotiated, for all days
of residential health care facility care at a specialty care center for
nedically fragile children when the health nmi nt enance organi zation and
the specialty care facility miutually agree the patient is ready for
discharge from the specialty care center to the patient's hone but
requires specialized hone services that are not available or in place.
Such requirenents shall apply until the health plan can identify and
secure adnission to an alternate provider rendering the necessary |evel
of services. The specialty care center nust cooperate with the health
nai nt enance organi zation's placenent efforts.

7. In the event a health nmintenance organization enters into a
participation agreenent with a specialty care center for nedically frag-
ile children in this state, the requirenents of this section shall apply
to such participation agreenent and to all clains subnmitted to, or
paynents nmade by, any other health nmi ntenance organizations, insurers
or _payors nmking paynent to the specialty care center pursuant to the
provisions of that participation agreenent.

8. (a) The comm ssioner shall designate a single set of clinical stan-
dards applicable to all utilization review agents regarding pediatric
extended acute care stays (defined for the purposes of this section as
di scharge fromone acute care hospital followed by inmediate adnission
to a second acute care hospital; not including transfers of case paynent
cases as defined in section twenty-eight hundred seven-c of this chap-
ter). The standards shall be adapted fromnational long termacute care
hospital standards for adults and shall be approved by the conm ssioner
after consultation with one or nore specialty care centers for nedically
fragile children. The standards shall include, but not be linted to,
specifications of the |level of care supports in the patient's hone, at a
skilled nursing facility or other setting, that nust be in place in
order to safely and adequately care for a nedically fragile child before
nedically conplex acute care can be deened no |onger nedically neces-
sary. The standards designated by the conmi ssioner shall pre-enpt the
clinical standards, if any, for pediatric extended acute care set forth
in the utilization review plan by the utilization review agent.

(b) The comm ssioner shall designate a single set of supplenental
clinical standards in addition to the clinical standards selected b
the utilization review agent) applicable to all utilization review
agents regarding acute and sub-acute inpatient rehabilitation for
nedically fragile children. The supplenental standards shall specify the
|l evel of care supports in the patient's hone, at a skilled nursing
facility or other setting. that nust be in place in order to safely and
adequately care for a nedically fragile child before acute or sub-acute
inpatient rehabilitation can be deened no |longer nedically necessary.

The suppl enental standards designated by the conm ssioner shall pre-enpt
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the clinical standards, if any, regarding readiness for discharge of
nedically fragile children fromacute or sub-acute inpatient rehabili-
tation, as set forth in the utilization review plan by the utilization
revi ew agent.

9. In all instances the utilization review agent shall defer to the
reconmmendations of the referring physician to refer a nedically fragile
child for care at a particular specialty provider of care to nedically
fragile children, or the recommended treatnent plan by the treating
physician at a specialty care center for nedically fragile children
except where the utilization review agent has determined, by clear and
convincing evidence, that: (a) the recommended provider or proposed
treatment plan is not in the best interest of the nedically fragile
child, or (b) an alternative provider offering substantially the sane
|l evel of care in accordance with substantially the sanme treatnment plan
is available froma | ower cost provider.

8§ 7. Subparagraph (D) of paragraph 1 of subsection (b) of section 4900
of the insurance | aw, as added by section 36 of subpart A of part BB of
chapter 57 of the laws of 2019, is anended and a new subparagraph (E) is
added to read as foll ows:

(D) for purposes of a determ nation involving treatnent for a nental
heal th condition

(i) a physician who possesses a current and valid non-restricted
license to practice nedicine and who specializes in behavioral health
and has experience in the delivery of nental health courses of treat-
ment; or

(ii) a health care professional other than a |icensed physician who
specializes in behavioral health and has experience in the delivery of
mental health courses of treatnment and, where applicable, possesses a
current and valid non-restricted license, certificate, or registration
or, where no provision for a |license, certificate or registration
exists, is credentialed by the national accrediting body appropriate to
the profession; [ard] or

(E) for purposes of a determination involving treatnent of a nedically
fragile child:

(i) a physician who possesses a current and valid non-restricted
license to practice nmedicine and who is board certified or board eligi-
ble in pediatric rehabilitation, pediatric critical care, or neonatol o-
gy. or

(ii) a physician who possesses a current and valid non-restricted
license to practice nedicine and is board certified in a pediatric
subspecialty directly relevant to the patient's nedical condition; and

8 8. Paragraph 2 of subsection (b) of section 4900 of the insurance
| aw, as anended by chapter 586 of the laws of 1998, is anmended to read
as follows:

(2) for purposes of title two of this article:

(A) a physician who:

(i) possesses a current and valid non-restricted |license to practice
medi ci ne;

(ii) where applicable, is board certified or board eligible in the
same or simlar specialty as the health care provider who typically
manages the medical condition or disease or provides the health care
service or treatnment under appeal;

(iii) has been practicing in such area of specialty for a period of at
| east five years; and

(iv) is know edgeabl e about the health care service or treatnment under
appeal ; or
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(B) a health care professional other than a Iicensed physician who:

(i) where applicable, possesses a current and valid non-restricted
license, certificate or registration;

(ii) where applicable, is credentialed by the national accrediting
body appropriate to the profession in the sanme profession and sane or
simlar specialty as the health care provider who typically nmanages the
medi cal condition or disease or provides the health care service or
treat nent under appeal;

(iii) has been practicing in such area of specialty for a period of at
| east five years;

(iv) is know edgeabl e about the health care service or treatnment under
appeal ; and

(v) where applicable to such health care professional's scope of prac-
tice, is clinically supported by a physician who possesses a current and
valid non-restricted license to practice nedicine;, or

(C) for purposes of a determnation involving treatnment of a nedically
fragile child:

(i) a physician who possesses a current and valid non-restricted
license to practice medicine and who is board certified or board eligi-
ble in pediatric rehabilitation, pediatric critical care, or neonatol o-
gy; or

(ii) a physician who possesses a current and valid non-restricted
license to practice nedicine and is board certified in a pediatric
subspecialty directly relevant to the patient's nedical condition.

8 9. Subsection (b-1) of section 4900 of the insurance |aw, as added
by chapter 586 of the laws of 1998, is anended to read as follows:

(b-1) "dinical standards" nmeans those guidelines and standards set
forth in the wutilization review plan by the utilization review agent
whose adverse determ nation is under appeal or, in the case of nedically
fragile children those guidelines and standards as required by section
forty-nine hundred three-a of this article.

§ 10. Subsection (j) of section 4900 of the insurance |aw, as added by
chapter 705 of the laws of 1996, is amended to read as foll ows:

(j) "Uilization review plan" neans: (1) a description of the process
for developing the witten clinical reviewcriteria; (2) a description
of the types of witten clinical information which the plan m ght
consider inits clinical review, including but not Iinmted to, a set of
specific witten clinical reviewcriteria; (3) a description of practice
gui delines and standards used by a utilization review agent in carrying
out a determnation of medical necessity, which, in the case of
nedically fragile children, shall incorporate the standards required by
section forty-nine hundred three-a of this article; (4) the procedures
for scheduled review and evaluation of the witten clinical review
criteria; and (5) a description of the qualifications and experience of
the health care professionals who developed the criteria, who are
responsi ble for periodic evaluation of the criteria and of the health
care professionals or others who use the witten clinical reviewcrite-
riain the process of utilization review

8§ 11. Section 4900 of the insurance |aw is amended by adding a new
subsection (k) to read as foll ows:

(k) "Medically fragile child" neans an individual who is under twen-
ty-one years of age and has a chronic debilitating condition or condi-
tions, who may or may not be hospitalized or institutionalized, and
neets one or nore of the following criteria: (1) is technologically
dependent for life or health sustaining functions; (2) requires a
conpl ex nedi cation reginen or nedical interventions to maintain or to
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inprove their health status; or (3) is in need of ongoing assessnent or
intervention to prevent serious deterioration of their health status or
nedical conplications that place their |life, health or devel opnent at
risk. Chronic debilitating conditions include, but are not limted to,
bronchopul nonary dyspl asia, cerebral palsy, congenital heart disease,
m crocephaly, pulnmonary hypertension, and nuscul ar dystrophy. The term
"nedically fragile child" shall also include severe conditions, includ-
ing but not linmted to traumatic brain injury, which typically require
care in a specialty care center for nedically fragile children, even
though the child does not have a chronic debilitating condition or also
neet one of the three conditions of this subsection. In order to facili-
tate the pronpt and convenient identification of particular patient care
situations neeting the definitions of this subsection, the superinten-
dent, after consulting with the conm ssioner of health, may issue wit-
ten guidance listing (by diagnosis codes, wutilization thresholds, or
other available codin or commonly used nedical classifications) the
types of patient care needs which are deened to neet this definition

Notwi thstanding the definitions set forth in this subsection, any
patient which has received prior approval from a wutilization review
agent for admission to a specialty care facility for nedically fragile
children shall be considered a nedically fragile child at l|east until

di scharge fromthat facility occurs.

8§ 12. The insurance |law is anmended by adding a new section 4903-a to
read as foll ows:

8 4903-a. Utilization review determnations for nedically fragile
children. (a) Notwi thstanding any inconsistent provision of the utiliza-
tion review agent's clinical standards, the utilization review agent
shall administer and apply the clinical standards (and neke determni -
nations of nedical necessity) regarding nedically fragile children in
accordance with the requirements of this section. |If the wutilization
review agent is a separate entity fromthe health care plan, the health
care plan shall nmake contractual or other arrangenents in order to
facilitate the utilization review agent's conpliance with this section.

(b) In the case of a nedically fragile child, the term"nmedically
necessary" shall nean health care and services that are necessary to
pronbte nornmal growh and devel opnent and prevent, di agnose, treat,
aneliorate or palliate the effects of a physical. nental, behavioral
genetic, or congenital condition, injury or disability. Wen applied to
the circunstances of any particular nedically fragile child, the term

"medically necessary" shall include: (1) the care or services that are
essential to prevent., diagnose, prevent the worsening of, alleviate or
aneliorate the effects of an illness, injury, disability, disorder or

condition; (2) the care or services that are essential to the overal

physical. cognitive and nental growth and devel opnental needs of the
child; and (3) the care or services that will assist the child to
achieve or maintain maximum functional capacity in performng daily
activities, taking into account both the functional capacity of the
child and those functional capacities that are appropriate for individ-
uals of the sane age as the child. The utilization review agent shall
base its determnation on nedical and other relevant information
provided by the child's prinmary care provider, other health care provid-
ers, school. local social services, and/or local public health officials
that have evaluated the child, and the utilization review agent wll
ensure the care and services are provided in sufficient anount., duration

and scope to reasonably be expected to produce the intended results and
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to have the expected benefits that outweigh the potential harnful
effects.

(c) Uilization review agents shall undertake the following with
respect to nedically fragile children:

(1) Consider as nedically necessary all covered services that assist
nedically fragile children in reaching their maxi mum functional capaci -
ty, taking into account the appropriate functional capacities of chil-
dren of the sane age. Uilization review agents nust continue to cover
services until that child achieves age-appropriate functional capacity.

(2) Shall not base deterninations solely upon review standards appli-
cable to (or designed for) adults to nedically fragile children. Adult
standards include, but are not limted to, Medicare rehabilitation stan-
dards and the "Medicare 3 hour rule." Determnations have to take into
consideration the specific needs of the child and the circunstances
pertaining to their growth and devel opnent.

3) Accommpdat e unusual stabilization and rol onged di scharge | ans
for nedically fragile children, as appropriate. Issues utilization
review agents nust consider when developing and approving discharge
plans include, but are not linmted to: sudden reversals of condition or
progress, which may nake di scharge deci sions uncertain or nore prolonged
than for other children or adults; necessary training of parents or
other adults to care for nmedically fragile children at honme; unusua
di scharge del ays encountered if parents or other responsible adults
decline or are slow to assune full responsibility for caring for
nedically fragile children; the need to await an appropriate hone or
honme-like environnent rather than discharge to a housing shelter or
other inappropriate setting for nedically fragile children, the need to
await construction adaptations to the honme (such as the installation of
generators or other equipnent); and |lack of available suitable special-
ized care (such as unavailability of pediatric nursing honme beds, pedia-
tric ventilator wunits, pediatric private duty nursing in the hone, or
specialized pediatric hone care services). Uilization review agents
nust develop a person centered discharge plan for the child taking the
above situations into consideration.

(4) It is the utilization review agents network nmanagenent responsi -
bility to identify an available provider of needed covered services, as
deternmi ned through a person centered care plan., to effect safe discharge
froma hospital or other facility; paynments shall not be denied to a
di scharging hospital or other facility due to lack of an avail able post-
di scharge provider as long as they have worked with the utilization
review agent to identify an appropriate provider. Uilization review
agents are required to approve the use of out-of-network providers if
they do not have a participating provider to address the needs of the
child.

(5) This section does not |limt any other rights a nedically fragile
child may have, including the right to appeal the denial of out of
network coverage at in-network cost sharing | evels where an appropriate
in-network provider is not available pursuant to subsection a-two of
section four thousand nine hundred four of this title.

(6) Uilization review agents nust ensure that nedically fragile chil-
dren receive services fromappropriate providers that have the expertise
to effectively treat the child and nust contract with providers with
denpnstrated expertise in caring for the nedically fragile children
Network providers shall refer to appropriate network comunity and
facility providers to neet the needs of the child or seek authorization
from the wutilization review agent for out-of-network providers when
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participating providers cannot neet the child's needs. The utilization
review agent nust authorize services as fast as the insured's condition
requires and in accordance with established tinefranes in the contracts
or policy forns.

(d) A utilization review agent shall have a procedure by which an
insured who is a nedically fragile child who requires specialized
nedical care over a prolonged period of tinme, may receive a referral to
a specialty care center for nmedically fragile children. If the utiliza-
tion review agent, or the primary care provider or the specialist treat-
ing the patient, in consultation with a nedical director of the utiliza-
tion review agent, determines that the insured's care would nost
appropriately be provided by such a specialty care center, the wutiliza-
tion review agent shall refer the insured to such center. In no event
shall a utilization review agent be required to pernt an insured to
elect to have a non-participating specialty care center, unless the
health care plan does not have an appropriate specialty care center to
treat the insured's disease or condition within its network. Such refer-
ral shall be pursuant to a treatnent plan devel oped by the specialty
care center and approved by the utilization review agent, in consulta-
tion with the prinmary care provider, if any, or a specialist treating
the patient, and the insured or the insured's designee. If a utilization
review agent refers an insured to a specialty care center that does not
participate in the health care plan's network, services provided pursu-
ant to the approved treatnment plan shall be provided at no additional
cost to the insured beyond what the insured would otherw se pay for
services received within the network. For purposes of this section, a
specialty care center for nedically fragile children shall nmean a chil -
dren's hospital as defined pursuant to subparagraph (iv) of paragraph
(e-2) of subdivision four of section two thousand ei ght hundred seven-c
of the public health law, a residential health care facility affiliated
with such a children's hospital, any residential health care facility
with a specialty pediatric bed average daily census during tw thousand
seventeen of fifty or nore patients, or a facility which satisfies such
other criteria as the conmissioner of health nmay desi gnate.

(e) When rendering or arranging for care or paynent., both the provider
and the health care plan shall inquire of, and shall consider the
desires of, the famly of a nedically fragile child including. but not
limted to, the availability and capacity of the famly, the need for
the famly to sinultaneously care for the famly's other children, and
the need for parents to continue enpl oynent.

(f) The health care plan nust pay at |east eighty-five percent (unless
a different percentage or nethod has been nmutually agreed to) of the
facility's negotiated acute care rate for all days of inpatient hospita
care at a specialty care center for nedically fragile children when the
insurer and the specialty care facility mitually agree the patient 1is
ready for discharge fromthe specialty care center to the patient's hone
but requires specialized hone services that are not available or in
place, or the patient is awaiting discharge to a residential health care
facility when no residential health care facility bed is available given
the specialized needs of the nedically fragile child. The health care
plan rmust pay at least the facility's skilled nursing Medicaid facility
rate., unless a different rate has been nmutually negotiated, for all days
of residential health care facility care at a specialty care center for
nedically fragile children when the insurer and the specialty care
facility mutually agree the patient is ready for discharge from the

specialty care center to the patient's hone but requires specialized




O©CoOoO~NOUP~WNE

A. 289--A 12

hone services that are not available or in place. Such requirenents
shall apply until the health care plan can identify and secure adni ssion
to an alternate provider rendering the necessary |level of services. The
specialty care center nust cooperate with the health care plan's place-
nent efforts.

(g) In the event a health care plan enters into a participation agree-
nent with a specialty care center for nedically fragile children in this
state, the requirenents of this section shall apply to that partic-
ipation agreenent and to all clains subnitted to, or paynents nade by,
any other insurers, health maintenance organizations or payors naking
paynent to the specialty care center pursuant to the provisions of that
participation agreenent.

(h) (1) The superintendent, after consulting with the conmi ssioner of
health, shall designate a single set of clinical standards applicable to
all wutilization review agents regarding pediatric extended acute care
stays (defined for the purposes of this section as discharge from one
acute care hospital followed by inmediate adm ssion to a second acute
care hospital; not including transfers of case paynent cases as defined
in section two thousand ei ght hundred seven-c of the public health |law).
The standards shall be adapted fromnational long termacute care hospi-
tal standards for adults and shall be approved by the superintendent,
after consultation with one or nore specialty care centers for nedically
fragile children. The standards shall include, but not be limted to,
specifications of the |level of care supports in the patient's hone, at a
skilled nursing facility or other setting, that nust be in place in
order to safely and adequately care for a nedically fragile child before
nedically conplex acute care can be deened no longer nedically neces-
sary. The standards designated by the commi ssioner shall pre-enpt the
clinical standards, if any, for pediatric extended acute care set forth
in the utilization review plan by the utilization review agent.

(2) The superintendent, after consulting wth the conm ssioner of

health, shall designate a single set of supplenental clinical standards
(in addition to the clinical standards selected by the utilization

review agent) applicable to all utilization review agents regarding
acute and sub-acute inpatient rehabilitation for nedically fragile chil-
dren. The standards shall specify the level of care supports in the

patient's hone, at a skilled nursing facility or other setting, that
must be in place in order to safely and adequately care for a nedically
fragile child before acute or sub-acute inpatient rehabilitation can be
deened no longer nedically necessary. The suppl enental standards desig-
nated by the superintendent shall pre-enpt the <clinical standards, if
any, regarding readiness for discharge of nedically fragile children
fromacute or sub-acute inpatient rehabilitation, as set forth in the
utilization review plan by the utilization review agent.

(i) In all instances the utilization review agent shall defer to the
recommendations of the referring physician to refer a nedically fragile
child for care at a particular specialty provider of care to nedically
fragile children, or the recommended treatnent plan by the treating
physician at a specialty care center for nedically fragile children,
except where the utilization review agent has deternmined, by clear and
convincing evidence, that: (1) the recomended provider or proposed
treatnent plan is not in the best interest of the nedically fragile
child; or (2) an alternative provider offering substantially the sane
level of care in accordance with substantially the sane treatnent plan
is available froma | ower cost provider.

§ 13. This act shall take effect January 1, 2022.




