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Introduced by M of A CAHLL -- Milti-Sponsored by -- M of A ABI NAN
TI, COLTON, CYMBROW TZ, ENGLEBRI GHT, GALEF, GLICK, GOITFRI ED, GUNTHER
MONTESANO, PAULIN, PERRY, L. ROSENTHAL, WEPRIN -- read once and
referred to the Comrittee on Health

AN ACT to anend the public health law, in relation to prescription
privacy

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings and intent. Prescribing health care
prof essionals should have a reasonable expectation that when they
prescribe a nedication for a patient, that decision will not be nmde
avail able to an outside third party. However, disclosure of individua
identifying information about patients and prescribers enabl es pharnma-
ceutical conmpanies to track the prescribing practices of physicians to
target them for marketing, including gifts and payments. This marketing
can distort prescribing practices to increase health care costs and
underm ne patient safety. The National Institutes of Health has found
that nearly one-third of the increase in prescription drug prices over
the last decade was attributable to marketing-induced shifts in
prescribing practices. Published evidence shows that prescribers are
of ten encouraged by sales representatives to prescribe nedications in a
manner that has not been approved by the Federal Food and Drug Admi nis-
tration.

Neither the state nor any other entity has the resources to effec-
tively counter targeted marketing canpaigns that exceed hundreds of
mllions of dollars.

The legislature finds that this legislation is necessary to protect
health care professionals and their patients fromthe abuses of targeted
mar keting that are nmade possible by the disclosure of individual identi-
fying information.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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8§ 2. Section 270 of the public health law is anended by adding two new
subdi visions 15 and 16 to read as foll ows:

15. "Individual identifying information" neans information identifying
or tending to identify a prescriber or patient, where the information is
derived fromor relates to a prescription for any drug or device.

16. "Marketing" neans, but is not |limted to, advertising., detailing,
marketing, pronption, or any activity that could be used to influence
sales or market share of a drug or device, influence or evaluate the
prescribing practices of a prescriber, or evaluate the effectiveness of
narketing practices or personnel.

8§ 3. The public health law is amended by adding a new section 276-a to
read as foll ows:

8 276-a. Prescription privacy. 1. No prescriber., pharmacist, pharnmacy,
pharmacy benefits manager, health plan, insurer, third party payer, data
transfer internediary, drug manufacturer or wholesaler or their agents
shall disclose, sell, transfer, exchange or use any individual identify-
ing information to any person or entity for the purpose of marketing any
drug or device.

2. Notwi t hstanding subdivision one of this section, individual identi-
fving information, subject to applicable law mry be disclosed, sold,
transferred or exchanged to: (a) the patient to whomthe original
prescription was issued or a person to whom the prescribed drug or
device may be delivered

(b) a person legally authorized to issue or fill a prescription for
the patient, a person who treats the patient, or a person who provides
di sease nmanagenent or case managenent to the patient;

(c) an officer, inspector or investigator for a government health,
licensing or law enforcenent agency acting under appropriate |egal
authority, where the request is made in writing;

(d) a person authorized by a court order to receive such infornmation;

(e) a health researcher who is otherwi se authorized to have access to
health records of the patient that include the individual identifying
information, for reasons including, but not limted to, conducting clin-
ical trials or research regarding the effects of health care practition-
er_prescribing practices;

(f) conduct drug safety evaluations, product recalls and specific risk
managenent plans., as identified or requested by the federal food and
drug administration, or its successor agency;

(g) allow for the appropriate transfer of records that nay take place
when ownership of a pharmacy is changed or transferred

(h) the patient's health plan, insurer, or third party payer, or an
agent, for the purpose of paynent or reinbursenent for health care
services, including deternmning conpliance with the terns of coverage or
nedi cal necessity, or utilization review

(i) a person or entity to whom and for a purpose for which, disclo-
sure or transfer is otherwise explicitly authorized or required by |aw

(j) a person or entity acting as an enpl oyee or agent of a person or
entity wunder any preceding paragraph of this subdivision, for the
pur pose of and consistent with that paragraph; or

(k) a governnent entity as provided by |aw.

3. Nothing in this section shall prohibit the collection, use, trans-
fer, or sale of patient and prescriber data by zip code, geographic
region, or nedical specialty for marketing purposes., providing it does
not contain individual identifying information.

4. This section shall not prevent any person fromdisclosing, selling,
transferring., or exchanging for value individual identifying information
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pertaining to that person, for any purpose; provided that the inform-
tion does not include individual identifying infornmation pertaining to
any ot her person.

5. Nothing in this section shall prohibit a pharnmacy from using
patient information to provide care managenent educational conmmuni -
cations to a patient about the patient's health condition, adherence to
a prescribed course of therapy or other information about the drug being
di spensed, treatnent options, or clinical trials.

6. No person or entity to whomor which individual identifying infor-
mation is disclosed, sold, transferred or exchanged shall disclose
sell, transfer or exchange it to any person or entity other than for the
lawful purpose for which it was disclosed., sold, transferred or
exchanged to the person or entity, and without satisfactory assurance
that the recipient will safeguard the records from being disclosed or
used in the state for marketing purposes.

7. This section shall not be construed to authorize any disclosure,
sale, transfer, or exchange of individual identifying information that
is not otherwi se authorized or required by |aw

8. In addition to the commi ssioner's authority to enforce this section
under section twelve of this chapter, the attorney general shall have
the authority to bring an action to enforce conpliance with this section
without referral by the conm ssioner

8 4. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw.




