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COOK, J. RIVERA, SIMON -- read once and referred to the Committee on
Codes

AN ACT to anend the penal law, in relation to the use of injurious phys-
ical force by public servants

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 10.00 of the penal lawis anended by adding a new
subdi vision 11-a to read as foll ows:

11-a. "Injurious physical force" neans physical force which, under the
circunstances in which it is used, is readily capable of causing phys-
ical injury, including but not linmted to the use of a hazardous

substance as defined in section 240.00 of this chapter or a noxious
material as defined in section 270.05 of this chapter

§ 2. Section 35.05 of the penal |aw, the opening paragraph and subdi-
vision 1 as anended by chapter 73 of the laws of 1968, is amended to
read as foll ows:

§ 35.05 Justification; generally.

Unl ess otherwise limted by the ensuing provisions of this article
defining justifiable use of physical force, conduct which would other-
wi se constitute an offense is justifiable and not criminal when:

1. Such conduct is required or authorized by law or by a judicial
decree, or is perforned by a public servant in the reasonabl e exercise
of his or her official powers, duties or functions; provided that:

(a) injurious physical force shall not be used under this subdivision
unless the use of injurious physical force is reasonably necessary (i)
to defend the public servant or another person from what the public
servant reasonably believes to be the use or inmminent use of injurious
physical force or (ii) to acconplish the particular reasonable exercise
of official powers, duties or functions; and

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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(b) the use of physical force under this subdivision shall be linted
to that which is reasonably necessary to acconplish the particular
reasonabl e exercise of official powers, duties or function; or

2. Such conduct is necessary as an energency nmeasure to avoid an inmm -
nent public or private injury which is about to occur by reason of a
situation occasi oned or devel oped through no fault of the actor, and
which is of such gravity that, according to ordinary standards of intel-
ligence and norality, the desirability and urgency of avoiding such
injury clearly outweigh the desirability of avoiding the injury sought
to be prevented by the statute defining the offense in issue. The
necessity and justifiability of such conduct may not rest upon consider-
ations pertaining only to the norality and advisability of the statute,
either in its general application or with respect to its application to
a particular class of cases arising thereunder. Wenever evidence relat-
ing to the defense of justification under this subdivision is offered by
the defendant, the court shall rule as a natter of |aw whether the
claimed facts and circunmstances would, iif established, constitute a
def ense.

8 3. The penal law is anended by adding a new section 35.35 to read as
fol | ows:

§ 35.35 Justification; use of physical force; standards.

The use of physical force by a public servant, and the justification
of such wuse under this article, shall be subject to regulations which
shall be made by the commi ssioner of the division of crimnal justice
services, in consultation wth the conm ssioner of health. Such regu-
lations may also reqgulate or set requirenents or linmtations relating to
devi ces or substances used in the exercise of physical force.

8 4. This act shall take effect on the thirtieth day after it shall
have becone a | aw.




