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STATE OF NEW YORK

10564

| N ASSEMBLY

July 6, 2022

Introduced by COWMWM TTEE ON RULES -- (at request of M of A Barclay,
Pal mesano, Angelino, J. M Gglio, Byrnes, Haw ey, Sinpson, Gallahan
Brabenec, Durso) -- read once and referred to the Comm ttee on Codes

AN ACT to anend the penal law and the crimnal procedure law, in
relation to the conm ssion of and sentencing for certain provisions of
nmurder in the first degree

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Subparagraph (xiii) of paragraph (a) of subdivision 1 of
section 125.27 of the penal |aw, as added by chapter 300 of the |aws of
2001, is anmended and a new paragraph (xiv) is added to read as foll ows:

(xiii) the victimwas killed in furtherance of an act of terrorism as
defined in paragraph (b) of subdivision one of section 490.05 of this
chapter; [and] or

(xiv) the defendant intentionally selected the victimin whole or in
substantial part because of a belief or perception regarding the actua
or perceived race, color, national origin, ancestry, gender, gender
identity or expression, religion, religious practice, age, disability,
or sexual orientation of such victim regardless of whether such belief
or perception is correct; and

§ 2. Section 60.06 of the penal |aw, as anended by chapter 482 of the
| aws of 2009, is anended to read as foll ows:

8§ 60.06 Authorized disposition; nurder in the first degree offenders;
aggravated nurder offenders; certain nurder in the second
degree offenders; <certain terrorism offenders; crimnal
possession of a chemical weapon or biological weapon offen-
ders; crimnal use of a chenical weapon or biological weapon

of f enders.
When a defendant is convicted of nurder in the first degree as defined
in section 125.27 of this chapter, the court shall, in accordance with

the provisions of section 400.27 of the crimnal procedure |aw, sentence
the defendant to death, to life inprisonnent w thout parole in accord-
ance wth subdivision five of section 70.00 of this title, or to a term
of inprisonment for a class Al felony other than a sentence of life

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
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i mprisonment wi thout parole, in accordance with subdivisions one through
three of section 70.00 of this title. Wien a person is convicted of
murder in the second degree as defined in subdivision five of section
125.25 of this chapter or of the crime of aggravated nmurder as defined
i n subdivision one of section 125.26 of this chapter, or of the crine of
murder in the first degree as defined in subparagraph (i), (ii), (ii-a),
(i), (wviii), (xi), (xiii), or (xiv) of paragraph (a) of subdivision
one of section 125.27 of this chapter and the sentence of death is not
i nposed the court shall sentence the defendant to life inprisonnment
wi thout parole in accordance with subdivision five of section 70.00 of
this title. Wien a defendant is convicted of the crime of terrorism as
defined in section 490.25 of this chapter, and the specified offense the
defendant conmitted is a class Al felony of fense, or when a defendant
is convicted of the crine of crimnal possession of a chem cal weapon or
bi ol ogi cal weapon in the first degree as defined in section 490.45 of
this chapter, or when a defendant is convicted of the crime of crimnal
use of a chem cal weapon or biological weapon in the first degree as
defined in section 490.55 of this chapter, the court shall sentence the
defendant to life inprisonment without parole in accordance with subdi-
vision five of section 70.00 of this title; provided, however, that
nothing in this section shall preclude or prevent a sentence of death
when the defendant s also convicted of nmurder in the first degree as
defined in section 125.27 of this chapter. Wen a defendant is convicted
of aggravated nurder as defined in subdivision two of section 125.26 of
this chapter, the court shall sentence the defendant to life inprison-
ment w thout parole or to a termof inprisonnent for a class A1 felony
other than a sentence of life inprisonnent without parole, in accordance
wi t h subdi vi si ons one through three of section 70.00 of this title.

8 3. Subparagraph (i) of paragraph (a) of subdivision 3 of section
70.00 of the penal law, as amended by chapter 107 of the laws of 2006,
is anended to read as foll ows:

(i) For a class A-l1 felony, such m ninum period shall not be | ess than
fifteen years nor nore than twenty-five years; provided, however, that
(A) where a sentence, other than a sentence of death or Ilife inprison-
ment without parole, is inmposed upon a defendant convicted of nurder in
the first degree as defined in subparagraph (iv), (v), (vi), (vii),
(x), (x). or (xii) of paragraph (a) of subdivision one of section
125.27 of this chapter such nininmum period shall be not |ess than twenty
years nor nore than twenty-five years, and, (B) where a sentence is
i nposed upon a defendant convicted of nurder in the second degree as
defined in subdivision five of section 125.25 of this chapter or
convicted of aggravated nurder as defined in section 125.26 of this
chapter, or where a sentence, other than a sentence of death, is inposed
upon a defendant convicted of nmurder in the first degree as defined in
subparagraph (i), (ii), (ii-a), (iii), (viii), (xi), (xiii), or (xiv) of
paragraph (a) of subdivision one of section 125.27 of this chapter, the
sentence shall be life inprisonment without parole, and, (C where a
sentence is inposed upon a defendant convicted of attenpted nmurder in
the first degree as defined in article one hundred ten of this chapter
and subparagraph (i), (ii). (ii-a) or (iii) of paragraph (a) of subdivi-
sion one and paragraph (b) of subdivision one of section 125.27 of this
chapter or attenpted aggravated murder as defined in article one hundred
ten of this chapter and section 125.26 of this chapter such mininmm
period shall be not |ess than twenty years nor nore than forty years.
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8 4. Subdivision 5 of section 70.00 of the penal |aw, as anmended by
section 40-a of part WMWVof chapter 59 of the laws of 2017, is anended
to read as foll ows:

5. Life inprisonnent w thout parole. Notwi thstanding any other
provision of |law, a defendant sentenced to life inprisonment wthout
parole shall not be or becone eligible for parole or conditiona

rel ease. For purposes of commitnent and custody, other than parole and
conditional release, such sentence shall be deenmed to be an indeterm -
nate sentence. A defendant may be sentenced to life inprisonnent wthout
parol e upon conviction for the crine of nurder in the first degree as
defined in section 125.27 of this chapter and in accordance with the
procedures provided by law for inposing a sentence for such crime. A
defendant who was eighteen years of age or older at the tinme of the
comm ssion of the crinme nust be sentenced to life inprisonnent wthout
parol e upon conviction for the crinme of terrorismas defined in section
490. 25 of this chapter, where the specified offense the defendant
comritted is a class Al felony; the crinme of crimnal possession of a
chem cal weapon or biol ogical weapon in the first degree as defined in
section 490.45 of this chapter; or the crime of crimnal use of a chem -
cal weapon or biological weapon in the first degree as defined in
section 490.55 of this chapter; provided, however, that nothing in this
subdivision shall preclude or prevent a sentence of death when the
defendant is also convicted of the crine of nurder in the first degree
as defined in section 125.27 of this chapter. A defendant who was seven-
teen years of age or younger at the tine of the comm ssion of the crinme
may be sentenced, in accordance with law, to the applicable indeterm -
nate sentence with a maxinumtermof life inprisonment. A defendant nust
be sentenced to life inprisonment w thout parole upon conviction for the
crime of murder in the second degree as defined in subdivision five of
section 125.25 of this chapter or for the crinme of aggravated nurder as
defined in subdivision one of section 125.26 of this chapter. A defend-
ant may be sentenced to life inprisonment w thout parole upon conviction
for the crime of aggravated nurder as defined in subdivision two of
section 125.26 of this chapter or for the crinme of nmurder in the first
degree as defined in subparagraph (i), (ii), (ii-a), (iii), (viii),
(xi), (xiii), or (xiv) of paragraph (a) of subdivision one of section
125.27 of this chapter and the sentence of death is not inposed

8 5. Subdivisions 1 and 10 of section 400.27 of the crimnal procedure
| aw, as added by chapter 1 of the laws of 1995, are anended to read as
fol | ows:

1. Upon [the] conviction of a defendant for the offense of murder in
the first degree as defined by subparagraph (i), (ii), (ii-a), (iii),
(viii), (xi), (xiii), or (xiv) of paragraph (a) of subdivision one of
section 125.27 of the penal law, the court shall pronptly conduct a
separate sentencing proceeding to determ ne whet her the defendant shal
be sentenced to death or to life inprisonnent without parole pursuant to
subdi vi sion five of section 70.00 of the penal law. Nothing in this
section shall be deened to preclude the people at any tinme fromdeter-
m ning that the death penalty shall not be sought in a particular case,
in which case the separate sentencing proceeding shall not be conducted
and the court may sentence such defendant to life inprisonnent wthout

parol e [es—+Fte—a—septense—et—trprisonrert—ter—the——eclass At elony——of
. he i I I e 1 . .
w-thowt—parele] . . .
10. (a) At the conclusion of all the evidence, the people and the
def endant may present argument in summation for or against the sentence
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sought by the people. The people may deliver the first summation and the
defendant may then deliver the last summation. Thereafter, the court
shall deliver a charge to the jury on any natters appropriate in the
circunmstances. In its charge, the court nust instruct the jury that with
respect to each count of nurder in the first degree, as defined in
subparagraph (i), (ii), (ii-a), (iii), (viii), (xi), (xiii), or (xiv) of
par agraph (a) of subdivision one of section 125.27 of the penal |aw, the

jury shoul d consider whether or not a sentence of death should be

i nposed and whether or not a sentence of life inprisonnent wthout

parol e shoul d be i nposed] —ard—that—the—ty—mist—be—dhRanrous—w-ih
) o I . ) I

(b) The court must instruct the jury that the jury nust be unani nous
with respect to the sentence to be inposed. The court nust also instruct
the jury that in the event the jury fails to reach unaninobus agreenent
with respect to the sentence, the court will sentence the defendant to a
termof life inprisonment w thout parole.

(c) Following the court's charge, the jury shall retire to consider
the sentence to be inposed. Unless inconsistent with the provisions of
this section, the provisions of sections 310.10, 310.20 and 310. 30 of
this part shall govern the deliberations of the jury.

8 6. This act shall take effect inmediately and shall apply to
of fenses coomitted on or after such effective date.




