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STATE OF NEW YORK

9070

| N SENATE

Oct ober 28, 2020

Introduced by Sen. THOMAS -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anend the uniformcomercial code, in relation to the effect
of a LIBOR discontinuance event on contracts, securities and other
agreenents

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The wuniform comrercial code is anended by adding a new
article 12 to read as foll ows:
ARTICLE 12
LI BOR DI SCONTI NUANCE
Section 12-101. Definitions.
12-102. Effect of LIBOR discontinuance
12-103. Continuity of contract and safe harbor.
12-104. Severability.
Section 12-101. Definitions.
As used in this article the following terns shall have the follow ng

nmeani ngs:
(a) "LIBOR' shall nean, for purposes of the application of this arti-
cle to any particular contract, security or instrunent, US. dollar

LIBOR (formerly known as the London interbank offered rate) as adni ni s-
tered by | CE Benchmark Adnministration Limted (or any successor there-
of ).

(b) "LIBOR discontinuance event"” shall nean the earliest to occur of
any of the follow ng:

(1) a public statenent or publication of information by or on behalf
of the administrator of LIBOR announcing that such admi nistrator has
ceased or will cease to provide LIBOR pernmanently or indefinitely,
provided that, at the tine of the statenent or publication, there is no
successor administrator that will continue to provide LIBOR;

(2) a public statenent or publication of infornmation by the reqgulatory
supervisor for the admnistrator of LIBOR the United States Federa
Reserve System an insolvency official with jurisdiction over the adn n-
istrator for LIBOR a resolution authority with jurisdiction over the

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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adnm nistrator for LIBOR or a court or an entity with sinmlar insolvency
or resolution authority over the admnistrator for LIBOR which states
that the adm nistrator of LIBOR has ceased or wll cease to provide
LIBOR permanently or indefinitely, provided that, at the tinme of the
statenent or publication, there is no successor admnistrator that will
continue to provide LIBOR, or

(3) with respect to any particular type of contract., security or
instrument designated by the rel evant reconmendi ng body, a public state-
nment or publication of information by the regulatory supervisor for the
adm nistrator of LIBOR announcing that LIBOR is no |onger represen-
tative.

(c) "LIBOR replacenent date" shall nean:

(1) in the case of a LIBOR discontinuance event described in paragraph
(1) or (2) of subsection (b) of this section, the later of (i) the date
of the public statenent or publication of information referenced therein
and (ii) the date on which the adninistrator of LIBOR pernanently or
indefinitely ceases to provide LIBOR. and

(2) in the case of a LIBOR discontinuance event described in paragraph
(3) of subsection (b) of this section, the date of the public statenent
or publication of information referenced therein; provided that, if the
date on which the benchmark replacenent would becone effective under the
fallback provisions of a contract, security or instrunment is later than
the date determned according to the foregoing provisions, such later
date shall be the LIBOR replacenent date for such contract, security or
instrument.

(d) "Fallback provisions" shall nean terns in a contract, security or
instrument that set forth a nethodol ogy or procedure for determining a
benchmark replacenent, including any terns relating to the date on which
the benchmark repl acenent becones effective, without regard to whether a
benchmark replacenent can be determ ned in accordance with such nethod-
ol ogy or procedure.

(e) "Benchmark" shall nean an index of interest rates that is used, in
whole or in part, as the basis of or as a reference for calculating or
deternmining any valuation, paynent or other neasurenent under or in
respect of a contract, security or instrunent.

(f) "Benchnmark replacenent” shall nean a benchnmark, or an interest
rate or rates (which nmay or nmy not be based in whole or in part on a
prior setting of LIBOR), to replace or substitute for LIBOR or any
interest rate based on LIBOR follow ng the occurrence of a LIBOR di scon-
tinuance event under or in respect of a contract, security or instru-
nent .

(g) "Recommended benchmark replacenent” shall nmean a benchmar k
replacenent, which shall include any recommended spread adjustnent and
any benchnmark replacenent conformng changes, that shall have been

selected or recommended by a relevant recommendi ng body.

h) "Recommended spread adjustnment” shall nean a spread adjustnment, or
net hod for calculating or deternm ning such spread adjust nent which ma
be a ositive or negative value or zero) that shall have been sel ected
or recommended by a relevant reconmendi ng body to be applied to a recom
nended benchmark replacenent for a particular type of contract, security
or instrunent and for a particular termto account for the effects of
the transition or change fromlLIBOR to a recommended benchnark repl ace-
nent .

(i) "Benchnark replacenent conformng changes" shall nmean, wth
respect to any contract, security or instrunent, any changes, alter-

ations or nodifications that are associated with and reasonably neces-
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sary to the use, adoption or inplenentation of a recommended benchnark
replacenent and that (1) have been selected or recommended by a rel evant
recommendi ng body to reflect the use, adoption or inplenentation of a
recommended benchnark replacenent under or in respect of such contract,
security or instrunent or (2) would not, in the reasonable judgnent of
the determining person. result in a disposition of such contract, secu-
rity or instrunent for US. federal incone tax purposes.

(j) "Determ ning person"” shall nean, with respect to any contract,
security or instrunent, any person specified as a "deternining person"
or, if none is specified, any person with the authority, right or obli-
gation to (1) determine the benchmark replacenent, (2) notify other
persons of the occurrence of a LIBOR discontinuance event., a LIBOR
replacenent date or a benchmark replacenent or (3) calculate a paynent
based on a benchnark.

(k) "Rel evant reconmmendi ng body" shall nean the Federal Reserve Board,
the Federal Reserve Bank of New York, or the Alternative Reference Rates
Committee, or any successor to any of them
Section 12-102. Effect of LIBOR di scontinuance

(a) On the LIBOR replacenent date, the recommended benchmark repl ace-
nent shall. by operation of law, be the benchnmark replacenent for any
contract., security or instrunent that: (1) uses LIBOR as a benchnmark
and contains no fallback provisions or;

(2) contains fallback provisions that provide for a benchnmark repl ace-
nent that is based in any way on any LIBOR val ue.

(b) Following the occurrence of a LIBOR discontinuance event, any
fall back provisions that provide for a benchmark repl acenent based on or
otherwi se involving a poll, survey or inquiries for quotes or inforna-
tion concerning interbank lending rates or any interest rate based on
LIBOR shall be disregarded as if not included in such contract, security
or instrument and shall be deened null and void and wi thout any force or
effect.

(c) Following the occurrence of a LIBOR discontinuance event, any
deternmning person shall be pernmitted, but shall not be required, to
sel ect a recomrended benchnmark replacenent as the benchmark repl acenent
under or in respect of any contract, security or instrunent, provided
that such contract, security or instrunent is not subject to this
section and provided further that the selection of such benchnmark
replacenent shall be irrevocable and shall be made no |later than

(1) the time, if any, specified in such contract, security or instru-
ment for neking such selection; or

(2) if no such tine is specified in the contract, security or instru-
nent, the first date that is at least 60 days following the LIBOR
replacenent date on which any valuation, paynent or other neasurenent
under or in respect of such contract, security or instrunent is required
to be calculated or determned by reference to a benchmark repl acenent.

(d) The provisions of this article shall not alter or inpair (1) any
witten agreenent by all requisite parties that provides, retrospective-
ly or prospectively, that a contract, security or instrunent shall not
be subject to this article (without necessarily referring specifically
to this article); (2) any contract, security or instrunent that contains
fall back provisions that, after the application of subsection (a) of
this section., would result in a benchmark replacenent that is not based
on LIBOR (including, but not limted to, the prine rate or the federa
funds rate); (3) any contract, security or instrunent subject to
subsection (c) of this section as to which a determ ning person does not

elect to use a recomended benchmark replacenment or that permts a
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deterni ning person to use a reconmmended benchmark replacenent prior to
the occurrence of a LIBOR discontinuance event; or (4) the application
to a recommended benchnmark replacenent of any cap. floor, nodifier or
spread adjustnent to which LIBOR had been subject pursuant to the terns
of a contract, security or instrunment. For purposes of the foregoing.
"requisite parties" neans all parties required to anend the terns and
provisions of a contract, security or instrunent that would otherw se be
altered or inpaired by this article.

(e) Notwithstanding this chapter or any other law of this state, this
article shall apply to all contracts, securities and instrunments
(including contracts, with respect to commercial transactions) and shal
not be deened to be displaced by any other law of this state.

Section 12-103. Continuity of contract and safe harbor.

(a) The use of a recommended benchmark replacenent as a benchmark
replacenent under or in respect of a contract., security or instrunent
shall constitute:

(1) a comercially reasonable substitute for and a comercially
substantial equivalent to LIBOR

(2) a reasonable, conparable or analogous termfor LIBOR under or in
respect of such contract., security or instrunent; and

(3) substantial performance by any person of any right or obligation
under or in respect of a contract, security or instrunent relating to or
based on LIBOR.

b None of 1) a LIBOR di scontinuance event or a LIBOR replacenent
date, (2) the use of a recomended benchmark replacenent as a benchnark
replacenent or (3) the inplenentation or performance of benchnark
replacenent conform ng changes shall have the effect of (i) discharging
or excusing performance under any contract, security or instrunent for
any reason, claimor defense (including. but not limted to., any force
nmajeure or other provision in any contract, security or instrunent);
(ii) giving any person the right to unilaterally termnate or suspend
perf ormance under any contract, security or instrunent; (iii) constitut-
ing a breach of a contract, security or instrunent; or (iv) voiding or
nullifying any contract, security or instrunent.

(c) If a recoomended benchmark replacenent is used as a benchmark
replacenent or a determning person inplenents benchmark repl acenent
conform ng changes under or in respect of a contract, security or
instrument in accordance wth this title, no person shall have any
liability for damages to any person or be subject to any claim or
request for equitable relief arising out of or related to the use of a
recommended benchmark replacenent or the inplenentation or perfornmance
of benchmark replacenent conform ng changes, and the use of such recom
nended benchmark replacenent or the inplenentation or performance of
benchmark replacenent conforming changes shall not give rise to any
claimor cause of action by any person in lawor in equity.

(d) The use of a reconmmended benchnark replacenent or the inplenenta-
tion or perfornmance of benchmark replacenent conform ng changes as
provided in this article shall be deened to (1) not be an anmendnent or
nodification of any contract, security or instrunent and (2) not inpair
or have a material or adverse effect on any person's rights or obli-
gations under or in respect of any contract, security or instrunent.

(e) Except in the case of a contract, security or instrunent covered
by subsections (a) or (b) of section 12-102 of this article, the
provisions of this article shall not be interpreted as creating any
negative inference or negative presunption regarding the validity or
enforceability of (1) any benchmark replacenent that is not a recom
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nended replacenent benchmark, (2) any spread adjustnent, or nethod for
calculating or deternmning a spread adjustnent, that is not a recom
nended spread adjustnent or (3) any changes, alterations or nodifica-
tions to or in respect of a contract, security or instrunent that are
not benchmark replacenent conform ng changes.

8§ 12-104. Severability.

If any clause, sentence, paragraph, section or part of this article
shall be adjudged by any court of conpetent jurisdiction to be invalid
and after exhaustion of all further judicial review, the judgnent shal
not affect, inpair or invalidate the remainder thereof, but shall be
confined in its operation to the clause, sentence, paragraph, section or
part of this article directly involved in the controversy in which the
judgnent shall have been rendered.

§ 2. This act shall take effect imediately.




