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STATE OF NEW YORK

9025

| N SENATE

Cct ober 5, 2020

Introduced by Sens. R VERA, MY, SKOUFIS -- read tw ce and ordered
printed, and when printed to be committed to the Conmmittee on Rul es

AN ACT to anmend the public health law, in relation to requirements for
residential health care facilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdi visions 2 and 3 of section 2801-a of the public
health | aw, as anmended by section 57 of part A of chapter 58 of the |aws
of 2010, are anended to read as foll ows:

2. Wth respect to the incorporation or establishment of any hospital,
as defined in this article, the public health and heal th planni ng coun-
cil shall give witten approval after all of the following requirements
have been net. An application for approval of the proposed certificate
of incorporation, articles of organization or establishnent shall be
filed with the public health and health planning council together wth
such other fornms and information as shall be prescribed by, or accepta-
ble to, the public health and health planning council. Thereafter, the
public health and health planning council shall (a) provide notice to
the public, nursing hones residents and their representatives, staff and
their representatives, and the state office of the long-termcare
onbudsnman and the regional office having geographical jurisdiction of
the area where the proposed institution is to be |ocated of the proposed
certificate or application on the departnent's website within thirty
days of receipt; provide a nechanismto submt witten coments elec-
tronically on the proposed certificate or application to the public
health and health planning council; and provide at |east ninety days for
such comment period, and (b) forward a copy of the proposed certificate
or application for establishment, and acconpanying docunents, to the
heal th systens agency, if any, having geographical jurisdiction of the
area where the proposed institutionis to be located and to the state
office of the long-term care onbudsman and the regional office having
geographical jurisdiction of the area where the proposed institution is
to be located within thirty days of receipt. The public health and
heal t h pl anni ng council shall act upon such application after the health
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systems agency [has]. office of the state |long-term care onbudsnan,
regi onal office and the public have had a reasonable tine, but not |[ess
than ninety days, to submt their reconrendations. At the time nmenbers
of the public health and health planning council are notified that an
application is schedul ed for consideration, the applicant, the public,
the state office of the |long-termcare onbudsman, the regional offices,
and the health systens agency shall be so notified in witing which nay
be through electronic nmeans. The public health and heal th planni ng coun-

cil shall afford the applicant an opportunity to present information in
person concerning the application to a conmttee designated by the coun-
cil. The public health and health planning council shall not take any

action contrary to the advice of the health systens agency, the public,
the state office of the long-termcare onbudsnman or the regional office
until it affords [te—+the-health——systens—agensy| them an opportunity to
request a public hearing and, if so requested, a public hearing shall be
held. If the public health and health planning council proposes to
di sapprove the application it shall afford the applicant an opportunity
to request a public hearing. The public health and heal th planni ng coun-
cil may hold a public hearing on the application on its own notion. Any
public hearing held pursuant to this subdivision may be conducted by the
public health and health planning council, or by any individual desig-
nated by the public health and health planning council. Beginning on
January first, nineteen hundred ninety-four, and each year thereafter, a
conplete application received between January first and June thirtieth
of each year shall be reviewed by the appropriate health systens agency
and the department and presented to the public health and health plan-
ning council for its consideration prior to June thirtieth of the
following year and a conplete application received between July first
and Decenber thirty-first of each year shall be reviewed by the appro-
priate health systens agency and the departnment presented to the public
health and health planning council for consideration prior to Decenber
thirty-first of the follow ng year.

3. The public health and health planning council shall not approve a
certificate of incorporation, articles of organization or application
for establishnent wunless it is satisfied, insofar as applicable, as to
(a) the public need for the existence of the institution at the time and
pl ace and under the circunstances proposed, provided, however, that in
the case of an institution proposed to be established or operated by an
organi zation defined in subdivision one of section one hundred seventy-
two-a of the executive |law, the needs of the nenbers of the religious
denom nation concerned, for care or treatment in accordance wth their
religious or ethical convictions, shall be deened to be public need; (b)
the character, conpetence, and standing in the community, of the
proposed incorporators, directors, sponsors, stockholders, menbers or
operators; with respect to any proposed incorporator, director, sponsor,
stockhol der, menmber or operator who is already or within the past ten
years has been an incorporator, director, sponsor, nenber, principa
st ockhol der, principal nenber, or operator of any hospital, private
proprietary home for adults, residence for adults, or non-profit home
for the aged or blind which has been issued an operating certificate by
the state departnment of social services, or a hal fway house, hostel or
other residential facility or institution for the care, custody or
treatnent of the nentally disabled which is subject to approval by the
department of nmental hygiene, no approval shall be granted unless the
public health and health planning council, having afforded an adequate
opportunity of not less than ninety days to nenbers of the public, resi-
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dents and their representatives, staff and their representatives, the
state office of the long-termcare onbudsnan, the regional offices, and
menbers of health systens agencies, if any, having geographical juris-
diction of the area where the institution is to be |ocated to be heard,
to coment through the departnment's website and through other neans on
the application, the character and conpetency of the individuals apply-
ing, and/or the consistently high level of care that has or has not been
rendered, shall affirmatively find by substantial evidence as to each
such incorporator, director, sponsor, principal stockhol der or operator
that a substantially consistent high level of care is being or was being
rendered in each such hospital, hone, residence, halfway house, hostel,
or other residential facility or institution with which such person is
or was affiliated; for the purposes of this paragraph, the public health
and heal th planning council shall adopt rules and regulations, subject
to the approval of the commi ssioner, to establish the criteria to be
used to deternine whether a substantially consistent high level of care
has been rendered, provided, however, that there shall not be a finding
that a substantially consistent high level of care has been rendered by
an applicant where one or nore individuals or entities with a five
percent or greater ownership interest in the applicant has a five
percent or greater ownership interest in a facility located in the
United States that has on average for any of the four npbst recent quar-
ters, three hours or less total direct care staff tinme per resident per
day or less than one-half hour per resident per day registered nurse
staffing, as published by the Center for Medicare and Medicaid Services
in the federal center for Medicare and Medicaid Services' (CMS) payrol

based journal data or where there have been violations of the state
[ hospital] or federal nursing hone code, or other applicable rules and
regulations, that (i) threatened to directly affect the health, safety

or welfare of any patient or resident, including but not |imted to a
finding of imediate jeopardy, or actual harm and (ii) were recurrent
or were not pronptly corrected, including but not Iimted to repeat

deficiencies for the sane or similar violations over a three year period
or during the entire duration of ownership if less than three years, or
(iii) any facility which has received a Double G citation issued by the
Centers for Medicare and Medicaid Services in the prior three years; (c)
the financial resources of the proposed institution and its sources of
future revenues; and (d) such other matters as it shall deem pertinent
including but not limted to the proposed incorporators, directors,
sponsors, stockholders, nmenbers or operators having affiliations with or
interests in a facility anywhere in the United States which: (i) is
listed on the CVMS special focus facility list, or its successor, or (ii)
is listed on the CMS special focus facility candidate list, or its
successor, or (iii) received inadequate perfornmance scores over the
previous three vyears on the New York state nursing hone quality initi-
ative or on simlar quality neasurenent initiatives or tools, or (iv)
has been in receivership; closed as a result of a settlenent agreenent
froma decertification action or licensure revocation; or has been
involuntarily termnated from the Medicare or Medicaid programin the
prior five years, or (v) has been convicted of patient abuse, neglect or
exploitation, (vi) has been the subject of an enforcenent action by the
state Medicaid fraud control unit or the federal health and hunan
services office of inspector general, or (vii) has out st andi ng
violations wth the national |abor relations board or the occupationa

safety and health adm nistration.
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8§ 2. Section 2803-x of the public health | aw, as added by chapter 677
of the laws of 2019, is amended to read as foll ows:

§ 2803-x. Requirenments related to residential health care facilities
and rel ated assets and operations. 1. The operator of a residential
health care facility shall notify the comi ssioner of any comon or
famlial ownership of any corporation, other entity or individual
providing services to the operator or the facility. Such infornation
shall also be included in the residency agreement for prospective resi-
dents and as addenduns for residents currently residing in the residen-
tial health care facility. The operator shall notify the departnent at
least ninety days prior to entering into any new conmon or famlial
ownership of any corporation, or other entity or individual providing
services to the operator of the facility. The operator shall also
provide notification to all residents and their representatives, staff
and their representatives, and the state office of the long-termcare
onbudsman.

2. The operator of a residential health care facility shall, on an
annual basis, attest to the department, in a formdeterm ned by the
departnent, to the accuracy of the information provided to the depart-
ment under this section.

3. The operator of a residential health care facility may not enter
into any arrangenent to guarantee the debt or other obligation of a
party whi ch has not received establishment approval.

4. The operator of a residential health care facility shall notify the
departnent at |east ninety days prior to executing a letter of intent or
ot her contractual agreement related to.

a. the sale, nortgagi ng, encunbrance, or other disposition of the rea

property of the facility; and

b. the managenent, operations, staffing agency or other entity to be
involved in the operations of the facility.

5. The departnent, shall, within ten days after receipt of a notifica-
tion required under subdivision four of this section, notify the state
office of the long-termcare onbudsman of an operator of a residentia
health care facility's intent to execute a letter of intent or other
contractual agreenent related to:

a. the sale. nortgaging, encunbrance, or other disposition of the rea
property of the facility; and

b. the managenent, operations, staffing agency or other entity to be
involved in the operations of the facility.

6. The operator of a residential health care facility shall notify al
residents and their representatives, staff and their representatives,
and the state office of the long-termcare onbudsman within five days
of executing a letter of intent or other contractual agreenent as
described in paragraphs a and b of subdivision four of this section. The

departnent shall make reqgulations and take other actions to inplenent
procedures for such notification.
7. The operator of a residential health care facility shall retain

sufficient authority and control to discharge its responsibilities and
the departnent shall by regulations outline those elenents of control
whi ch shall not be delegated to a managihg entity.

8. Any new owner, operator or nanagenent conpany of a residentia
health care facility shall retain all enployees for a sixty-day transi-
tion period, except for the nursing hone adm nistrator and the director
of nursing, and shall not reduce the wages or benefits, or nodify any
other terns and conditions of enploynent. econonic or otherw se during
the transition period.
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9. In any instance where a residential health care facility is sold or
ot herwi se transferred and used for a purpose which is not a health care
purpose, the operator shall renit to the departnment an ampunt equival ent
to the undepreciated value of capital assets for which the provider has
been funded or reinbursed through Medicaid rate adjustnments or otherw se
funded or reinbursed with resources provided by the state for the
pur pose of inprovenent or transformation.

§ 3. This act shall take effect immediately.



