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STATE OF NEW YORK

8562

| N SENATE

June 16, 2020

Introduced by Sen. MAYER -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Rul es

AN ACT to anmend the labor law, in relation to renmoving the exclusion of
part-tinme enployees from certain definitions relating to enpl oynent
and expandi ng the definition of enployer; renobving certain exclusions
for enployer notice requirenents for the closing of a facility; renov-
ing the discretionary reduction of penalties for enployers for certain
acts or omssions concerning notice requirenents for mass |ayoffs,
rel ocations or enploynent |oss; renoving the maxinumtinme period for
det er m ni ng back pay and other liabilities for certain enpl oyees who
experience enpl oynment |oss; and allowing the attorney general to take
certain action to assist certain enployees in receiving back pay and
other liabilities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 860-a of the labor |aw, as added by chapter 475 of
the laws of 2008, is anended to read as foll ows:

8§ 860-a. Definitions. As used in this article, the following ternms
shal |l have the follow ng neanings:

1. "Affected enpl oyees" neans enpl oyees who nmay reasonably be expected
to experience an enploynent | oss as a consequence of a proposed [plant]
facility closing or nmass |ayoff by their enployer.

2. "Affiliate" neans a person that directly, or indirectly through one
or nore internediaries, controls, or is controlled by, or is under
conmon control with, a specified person.

3. "Associate", when used to indicate a relationship with any person
neans:

(a) any entity of which such person is an officer or partner or is,
directly or indirectly, the beneficial owner of ten percent or nore of
any class of voting securities;

(b) any trust or other estate in which such person has a substantial
beneficial interest or as to which such person serves as trustee or in a
simlar fiduciary capacity; and

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(c) any relative or spouse of such person, or any relative of such
spouse, who has the sane hone as such person.

4. "Beneficial owner", when used with respect to any securities, neans
a_person:

(a) that, individually or wth or through any of its affiliates or
associ ates, beneficially owns such securities, directly or indirectly;
or

(b) that, individually or wth or through any of its affiliates or
associates, has (i) the right to acquire such securities, whether such
right is exercisable immediately or only after the passage of tine,
pursuant to any agreenent., arrangenent or understanding. whether or not
in witing, or upon the exercise of conversion rights, exchange rights,
warrants or options, or otherwise; or (ii) the right to vote such secu-
rities pursuant to any agreenent, arrangenent or understandi ng, whether
or not in witing; provided, however, that a person shall not be deened
the beneficial owner of any securities under this subparagraph if the
agreenent, arrangenent or understanding to vote such securities (1)
arises solely froma revocable proxy or consent given in response to a
proxy or consent solicitation made in accordance with the applicable
rules and regul ati ons under the Exchange Act and (2) is not then report-
able on a Schedule 13D under the Exchange Act, or any conparable or
successor report;: or

(c) that has any agreenent, arrangenent or understanding, whether or
not in witing, for the purpose of acquiring, holding, voting, except
voting pursuant to a revocable proxy or consent as described in subpara-
graph (ii) of paragraph (b) of this subdivision, or disposing of such
securities with any other person that beneficially owns, or whose affil-
iates or associates beneficially own, directly or indirectly, such secu-
rities.

5. "Control", including the terns "controlling”, "controlled by" and
"under common control with", nmeans the possession, directly or indirect-
ly, of the power to direct or cause the direction of (a) the nanagenent
and policies of a person, (b) the operation of a person, or (c) substan-
tially all of the assets of a person, whether through the ownership of
voting securities, by contract, or otherwise. A person's beneficial
ownership of ten percent or nore of an entity's outstanding voting secu-
rities shall <create a presunption that such person has control of such
entity. Notw thstanding the foregoing, a person shall not be deened to
have control of an entity if such person holds voting securities, in
good faith and not for the purpose of circunventing this section., as an
agent, bank, broker, nom nee, custodian or trustee for one or nore bene-
ficial owers who do not individually or as a group have control of such
entity.

6. "Enploynent | oss" neans:

(a) an enploynment termnation, other than a discharge for cause,
voluntary departure other than in anticipation of an announced facility
closing or mass layoff, or retirenent;

(b) a mass | ayoff exceeding six nonths;

(c) a reduction in hours of work of nore than fifty percent during
each nmonth of any consecutive six-nonth period.

"Enmpl oyment | oss" shall not result under circunstances where a [ ptant]
facility closing or mass layoff is the result of the relocation or
consolidation of part or all of the enployer's business and, before the
closing or mass |layoff, the enployer offers to transfer the enployee to
a different site of enploynent within a reasonable comuting di stance
with no nmore than a six-nonth break in enploynment, or the enployer
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offers to transfer the enployee to any other site of enploynent, regard-
| ess of distance, with no nore than a six-nmonth break in enploynent, and
the enployee accepts within thirty days of the offer or of the closing
or mass Iayoff, whi chever is later.

[3-] 7. "Enpl oyer" means any business enterprise that enploys fifty or
nor e enployees[——e*eLud+ng—paLL—L+ne—eﬂpLeyees——e+—#+i%y—e;—ﬂp;e—eﬂp+ey—
].

"EnDIover shaII i ncl ude any aff|l|ate of an enDIover “Enployer shal
not include the federal or state government or any of their politica
subdi vi sions, including any unit of |local government or any schoo
district.

[4-] 8. "Exchange Act" neans the act of Congress known as the Securi -
ties Exchange Act of 1934, as the sane has been or hereafter may be
anended fromtine to tine.

9. "Mass layoff" means a reduction in force which:

(a) is not the result of a [plant] facility closing; and

(b) results in an enmploynment |oss for those working at or reporting to
a single site of enployment during any thirty-day period for[=

enployeesy] twenty or nDre ennlovees
[ 5 i re—am

6———PLanL] 10. "Facility closing" neans the permanent or tenporary
shutdown of a single site of enploynent, or one or nore facilities or
operating units within a single site of enploynent, if the shutdown
results in an enploynent |oss at the single site of enployment during
any thirty-day period for [twerty—five] twenty or nore enpl oyees [ {other
Lhan—paFL-Lkﬁe—eﬂpLeyees}q

[+] 11. "Representative" means an exclusive representative within the
meani ng of section 9(a) or 8(f) of the National Labor Relations Act (29
US. C 159(a), 158(f)) or section 2 of the Railway Labor Act (45 U.S. C
152).

[8-] 12. "Rel ocation" nmeans the removal of all or substantially all of
the industrial or comrercial operations of an enployer to a different
location fifty mles or nore away.

13. "Person" neans any individual, partnership, association, corpo-
ration, cooperative, limted liability conpany, firm trust, or other
entity.

8 2. Subdivisions 5 and 7 of section 860-b of the | abor |law, as added
by chapter 475 of the laws of 2008, are anended to read as foll ows:

5. In the case of a sale of part or all of an enployer's business, the
seller shall be responsible for providing notice for any [plant] facili-
ty closing or nmass layoff in accordance with this section, up to and
including the effective date of the sale. After the effective date of
the sale of part or all of an enployer's business, the purchaser shal
be responsible for providing notice for any [ptant] facility closing or
mass |layoff in accordance with this section. Notw thstandi ng any other
provision of this article, any person who is an enployee of the seller
as of the effective date of the sale shall be considered an enpl oyee of
the purchaser imediately after the effective date of the sale.
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7. Nothing set forth herein shall be read to prevent an enployer who
is not required to conply with the notice requirenents of this section
to the extent possible, to provide notice to its enployees about a
proposal to close a [plant] facility or permanently reduce its work-
force.

8§ 3. Subdivision 1 of section 860-c of the labor |aw, as added by
chapter 475 of the laws of 2008, is amended to read as foll ows:

1. In the case of a [ptanrt] facility closing or nmss layoff, an

enpl oyer is not required to comply with the notice requirement in subdi-
vi sion one of section eight hundred sixty-b of this article if:

] the [plant] facility closing is of a tenporary facility or the
[pltant] facility closing or mass layoff is the result of the conpletion
of a particular project or undertaking, and the affected enpl oyees were
hired with the understanding that their enploynment was Ilinmted to the
duration of the facility or project or undertaking;

[(5] (b) the [plant] facility closing or mass layoff is due to any
formof natural disaster, such as a flood, earthquake, or drought, or a
federal, state or local state of energency has been declared; or

[()] (c) the facility closing or mass layoff constitutes a strike or
constitutes a | ockout not intended to evade the requirements of this
article. Nothing in this article shall require an enployer to serve
written notice when permanently replacing a person who is deenmed to be
an economc striker wunder the National Labor Relations Act (29 U S. C
151 et seq.). Nothing in this article shall be deened to validate or
invalidate any judicial or adnministrative ruling relating to the hiring
of permanent replacenents for economc strikers under the National Labor
Rel ati ons Act.

8 4. The opening paragraph of section 860-d of the |abor |aw, as added
by chapter 475 of the laws of 2008, is anended to read as follows:

A mass |ayoff of nore than six nonths which, at its outset, was
announced to be a mass layoff of six nonths or less with an announced
expected date of recall shall be treated as an enploynent |oss under
this article unless:

8 5. Section 860-e of the labor Iaw, as added by chapter 475 of the
| aws of 2008, is anended to read as fol |l ows:

8§ 860-e. Determ nations with respect to enploynent |loss. In determn-
ing whether a [ptant] facility closing or mass | ayoff has occurred or
wi |l occur, enploynent |osses for two or nore groups of enployees at a
single site of enploynent, each of which is | ess than the m ni num nunber
of enpl oyees specified in [subdivsi-ers—ou—or—six] subdivision nine or
ten of section eight hundred sixty-a of this article but which in the
aggregate neet or exceed that mninum nunber set forth in such subdivi-
sions, and which occur within any ninety-day period shall be considered
to be a [ptant] facility closing or mass layoff unless the enployer
denonstrates that the enploynent |osses are the result of separate and
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di stinct actions and causes and are not an attenpt by the enployer to
evade the requirenents of this article.

8§ 6. Subdivisions 2, 4, 6, 7 and 8 of section 860-g of the |abor |aw,
as added by chapter 475 of the |aws of 2008, are anended to read as
fol | ows:

2. Back pay and other liability under this sectionis calculated for
the period of the enployer's violation, [up—te—a—rexh-of—sixdy—days]
or one-half the nunber of days that the enpl oyee was enpl oyed by the
enpl oyer, whichever period is smaller.

4. The anount of an enployer's liability under subdivision one of this
section, shall be reduced by the follow ng:

(a) Any wages, except vacation noneys accrued before the period of the
enpl oyer's violation, paid by the enployer to the enployee during the
period of the enployer's violation.

(b) Any voluntary and unconditional paynments made by the enployer to
the enpl oyee that were not required to satisfy any |egal obligation

(c) Any [paynenLs—by—Lhe—enpLeyeL—Le—a—Lh+#d—pa#%y—e;—%#as%eeT—saehfas

h—Ary] liability paid by the enpl oyer under any applicable federa
law governing notification of mass |ayoffs, [plant] facility closings,
or relocations.

[(eX] (d) In an administrative proceeding by the conm ssioner, any
liability paid by the enployer prior to the conm ssioner's determ nation
as the result of a private action brought under this article.

[(5] (e) In a private action brought under this article, any liabil-
ity paid by the enployer in an administrative proceeding by the conms-
sioner prior to the adjudication of such private action.

6. [LL—an—enpL9yef—p;e¥es—Le7Lhe—saL+s}aeL+eﬁ—ei—%he—geﬂniss+en§+—LhaL

beli-ef—

+] An aggrieved enpl oyee, |ocal governnent, or an enpl oyee represen-
tative seeking to establish liability against an enployer may bring a
civil action on behalf of the person, other persons simlarly situated,
or both, in any court of conpetent jurisdiction, within the tine period
provided by section two hundred thirteen of the civil practice |aw and
rules. The court may award reasonabl e attorneys' fees as part of costs
to any plaintiff who prevails in a civil action brought under this arti-
cle. If the court determ nes that an enpl oyer conducted a reasonable
investigation in good faith, and had reasonabl e grounds to believe that
its conduct was not a violation of this article, the court may reduce
the anount of any penalty it would otherw se inpose agai nst the enpl oyer
under this article.

[8-] 7. Neither the commissioner nor any court shall have the authori-
ty to enjoin a [ptant] facility closing, relocation, or nmass |ayoff
under this article;, provided, however, whenever an enployer is liable
pursuant to subdivision one of this section, application may be nmade by
the attorney general in the nane of the people of the state of New York
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to a court or justice having jurisdiction by a special proceeding to
issue an injunction, and upon notice to the defendant of not less than
five days., to enjoin and restrain the actions of such enployer or take
such other actions the attorney general nmay deem appropriate to enforce
the provisions of subdivision one of this section. In connection wth
any such proposed application., the attorney general is authorized to
take proof and nmake a determination of the relevant facts and to issue
subpoenas in accordance with the civil practice |law and rul es.

8. No waivers of liability under this article shall be enforceable
unl ess supervised by a court, the commi ssioner or certified class coun-
sel

8 7. This act shall take effect immediately.




