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STATE OF NEW YORK

8296

| N SENATE

Introduced by Sen. ADDABBO -- read tw ce and ordered printed, and when
printed to be conmtted to the Committee on Codes

AN ACT to anmend the criminal procedure law, in relation to establishing
an alternative resolution program for service nenbers and veterans
accused of certain felonies

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Title | of the crimnal procedure |aw is anmended by adding
a new article 217 to read as foll ows:
ARTICLE 217
JUSTI CE FOR OUR VETERANS ACT
Section 217.00 Legislative findings and declarations.
217.05 Definitions.
217.10 Alternative resolution program court procedures.
8 217.00 Legislative findings and decl arati ons.

The leqgislature finds that an increasing nunber of New York state
veterans and service nenbers suffer fromserious trauma as a result of
their mlitary service, such as post-traumatic stress disorder, traumat-
ic brain injury and other nental or physical inpairnents or illnesses.
Studies have found that nany are not receiving treatnent. The devastat -
ing consequences of war are harming the nental and physical health of a
growi ng nunber of service nenbers, returning veterans and their fam -
lies.

A national study, lnvisible Wounds of War, by RAND Corporation in 2008
found one in five veterans returning fromlrag and Afghanistan reported
synptons of PTSD or nmmjor depression. Researchers also found serious
treatnent gaps with only 53% of veterans with synptons of nmental health
conditions seeking help, and of those who sought care, roughly half
received mnimally adequate treatnent. In New York state, A Needs
Assessnent of New York State Veterans 2011 study by RAND Corporation and
the New York State Health Foundation found an estimted 85, 000 veterans
returning hone since 2001 have an unusually high rate of nental health
pr obl ens. This study found nearly one in four New York state veterans
had a probabl e diagnosis of PTSD and/or nmjor depression. A follow up
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2011 report by the Irag and Af ghani stan Veterans of Anerica, New York's
Newest Veterans: Key Findings and Policy Inplications of the RAND Corpo-
ration's Needs Assessnent of New York State Veterans recomended a poli -
cy "to successfully execute an alternative sentencing programfor veter-
ans whose crines stemfromservice-related injuries.”

The nen and wonen who served and sacrificed for our country frequently
cone _hone to a new frontline of indifference when suffering froma
nental or physical illness or injury. Untreated veterans who then conmit
acrinme are lost inthe crimnal justice system There is no statew de
nechanismto identify veterans, and nmany are sentenced by courts unaware
of their status, let alone if they have an untreated nmental or physica
health condition that caused or contributed to their crimnal act. The
nen and wonen who put their lives onthe line for Anerica's freedom
deserve any needed support upon returning hone. Accordingly. the |edgis-
lature finds that our laws nust be strengthened to ensure untreated
service nmenbers and veterans with nmental or physical health ailnents,
the nost vulnerable of our returning warriors, receive treatnent and an
alternative resolution process in the crimnal justice system The
legislature hereby declares that a just and humanitarian crimnal
justice process is needed to provide veterans with a nmedical evaluation
and any needed treatnent for a diagnosed injury or illness which wll
assist themto successfully re-enter society. In the interests of
justice, the leqgislature further declares that courts need to consider
if a veteran's service-related ailnent played a role in his or her
offense, and whether charges should be reduced or dism ssed upon the
conclusion of the veteran's treatnent.

8§ 217.05 Definitions.

The following definitions are applicable to this article:

1. (a) "Veteran" neans a forner nenber of the United States nilitary,
including service in the national guard or other reserve conponents of
the armed forces of the United States.

(b) "Service nenber" neans a current nenber of the United States mli-
tary, including service in the national guard or other reserve conpo-
nents of the arned forces of the United States.

2. "Mlitary service" neans the perfornmance of any duty in the United
States mlitary, including service in the national guard or other
reserve conponents of the arned forces of the United States.

3. "Eligible service nenber or veteran" neans:

(a) a service nenber or veteran who is accused of one or nore
of fenses, as defined in subdivision one of section 10.00 of the pena
|l aw, except for sex offenses defined in articles one hundred thirty, two
hundred fifty-five and two hundred sixty-three of the penal [aw, and
of fenses defined in sections 125.25 (nurder in the second degree),.
125.26 (aggravated nmurder), 125.27 (nurder in the first degree), 135.25
(kidnapping in the first degree), 150.20 (arson in the first degree) and
490.25 (crine of terrorism of the penal |aw;

(b) a service nenber or veteran who suffers from post-traunatic stress
di sorder, other nental illness or condition, traunatic brain injury,
ot her physical or nental injury, alcohol or substance abuse or addiction
or conbination thereof, that was, at least in part., caused by, exacer-
bated by or resulted fromthe service nenber's or veteran's nilitary
service; and

(c) a service nenber or veteran whose specified illness, injury or
other condition may have played a role in the conm ssion of one or nore
of the charged offenses.
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4. "Veteran or service nenber evaluation” neans a witten assessnent
and report by a court-approved entity or licensed health care profes-
sional, as articulated and authorized by their specific scope of prac-
tice, experienced in the treatnent of individuals suffering from post-
traumatic stress disorder, other nental illnesses or conditions,
traumatic brain injury, other physical or nmental injuries, alcohol or
substance abuse or addiction., or a conbination thereof. or by an entity

certified by the United States Departnment of Veterans Affairs as experi-

enced in the treatnent of such illnesses, injuries, or conditions, which
shall include:

(a) an assessnent as to whether the defendant is suffering from post-
traumatic stress disorder, other nental illnesses or conditions, trau-
matic brain injury, other physical or nmental injuries, alcohol or

subst ance abuse or addiction or a conbination thereof;

(b) whether the defendant's post-traumatic stress disorder, other
nmental illness or condition, traumatic brain injury, other physical or
nental injury, alcohol or substance abuse or addiction or a conbination
thereof was, at least in part, caused by, exacerbated by or resulted
fromhis or her nmlitary service;

(c) an assessnent of whether the defendant's illness, injury or other
condition, if any, nmay have played a role in the conmission of one or
nore of the charged offenses;

(d) a reconmmendation as to whether the defendant's illness, injury or
other condition, if any, could be effectively addressed by treatnent;

(e) a recomendation as to whether the defendant's illness, injury or
other condition, if any, could be effectively addressed by the alterna-
tive resolution programin accordance with this article; and

(f) any other information, factor, circunstance, or recommendation
deened relevant by the assessing entity or specifically requested by the
court.

217.10 Alternative resolution progra court procedures.

1. Determnation of service nenber or veteran status. Notw thstanding
any law to the contrary, at any tinme after the arraignment of a defend-
ant, but prior to the entry of a plea of guilty or the conmencenent of
trial, the defendant clains to be a service nenber or veteran, as
defined in section 217.05 of this article, the court shall order the
def endant to provide evidence that the defendant is a service nenber or
veteran. Such evidence may include, but is not limted to, records of
the United States Departnent of Defense, the United States Departnent of
Veterans Affairs or a state or local veterans agency devoted to veter-
ans, qguard nenbers or other reserve conponents of the arned forces of
the United States.

2. The court, upon review of the evidence presented and any testinony
offered by the defendant, shall deternine by a preponderance of the
evi dence whether the defendant is a service nenber or veteran, as
defined in section 217.05 of this article.

3. Determination of service nenber or veteran status. (a) If the court
deternmnes that the defendant is a service nenber or veteran, the court
shall order an evaluation of the defendant, as defined in subdivision
four of section 217.05 of this article, to evaluate whether the defend-
ant is an eligible service nenber or veteran, as defined in subdivision
three of section 217.05 of this article. For those service nenbers or
veterans whose offense excluded them from entering the alternative
resolution program an evaluation shall be conducted as defined in para-
graphs (a), (b), (c), (d) and (f) of subdivision four of section 217.05
of this article. The defendant shall provide a witten authorization, in
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conpliance with the requirenents of any applicable state or federa
laws, rules or regulations authorizing disclosure of the results of the
assessnent to the defendant's attorney, the prosecutor, the court,
authorized court personnel and other individuals specified in such
aut hori zation for the purpose of determ ning whether the defendant is an
eligible service nenber or veteran, or for the purposes of providing an
evaluation report as part of any pre-sentence investigation and report
pursuant to section 390.30 of this chapter.

(b) Upon receipt of the eligible service nenber or veteran evaluation
report, the court shall provide a copy to the defendant and the prosecu-
tor.

(c) Upon receipt of the eligible service nenber or veteran eval uation
report, the district attorney shall review such report. For all felo-
nies, district attorney consent is required, for the eligible service
nenber or veteran to enter the alternative resolution program

(d) The court shall, upon the request of either party or where the
evaluation indicates that the defendant may not neet the definition of
an eligible service nenber or veteran as defined in subdivision three of
section 217.05 of this article, order a hearing on the issue of whether
the defendant is an eligible service nenber or veteran. If the court
orders a hearing, the hearing nmust be held as soon as practicable so as
to facilitate early intervention in the event the defendant is found to
be an eligible service nenber or veteran. At the hearing, the court may
consider oral or witten argunents, take testinony fromwtnesses
offered by either party, and consider any relevant evidence including,
but not linmted to, evidence that:

(i) the defendant suffers from post-traumatic stress disorder, other

nental illness or condition, traumatic brain injury, other physical or
nental injury, alcohol or substance abuse or addiction or conbination
t her eof ;

(ii) such illness, injury or other condition was, at least in part,

caused by, exacerbated by or resulted fromthe defendant's mlitary
service; and

(iii) such illness, injury or other condition may have played a role
in the conmission of one or nore of the charged offenses or offense.

(e) The court shall consider and nmake findings of fact with respect to
whet her :

(i) the defendant suffers frompost-traumatic stress disorder, other
nental illness or condition, traumatic brain injury, other physical or
nmental injury, alcohol or substance abuse or addiction or conbination
t her eof ;

(ii) such illness, injury or other condition was, at least in part,
caused by, exacerbated by or resulted fromthe defendant's mlitary
service;

(iii) such illness, injury or other condition may have played a role
in the conmm ssion of one or nore of the charged offenses or offense; and

(iv) if the defendant is charged with one or nore class A, B, or C
felonies, a determnation if institutional confinement of the defendant
is necessary for the protection of the public.

4. Notwithstanding any law to the contrary, when the court deternines,
pursuant to paragraph (e) of subdivision three of this section, that by
a preponderance of the evidence the defendant is an eligible service
nenber or veteran. and if the defendant is charged with a class A B or
C felony, and the court finds by a preponderance of the evidence that
institutional confinement is not necessary for the protection of the
public, and if the defendant is charged with a felony and the district
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attorney consents, or when the parties and the court agree to a finding
that the defendant is an eligible service nenber or veteran, the court
must :

(a) if the defendant is charged with one or nore offenses. none of
which is a class A, B, or Cfelony, allowthe defendant to participate
in the alternative resolution programoffered by this article, which is
designed to treat the eligible service nenber's or veteran's post-trau-
matic stress disorder, other nental illness or condition, traumatic
brain injury, other physical injury, alcohol or substance abuse or
addiction, or conbination thereof, without a plea of quilty: or

(b) if the defendant is charged with one or nore class A, B, or C
felony offenses, allow the defendant to participate in the alternative
resolution program offered by this article, which is designed to treat
the eligible service nenber's or veteran's post-traumatic stress disor-
der, other nental illness or condition, traumatic brain injury., other
physical injury, alcohol or substance abuse or addiction, or conbination
thereof conditioned on the defendant:

(i) entering a plea of guilty to the charge or charges; or

(ii) entering a plea of guilty to a lesser charge as may be agreed by
the parties.

5. Alternative resolution program treatnment plan. (a) The court shal
issue an order granting participation in the alternative resolution
program that sets forth: (i) the terns., conditions, and length of the
eligible service nenber's or veteran's treatnent plan; (ii) the fina
di sposition of the proceeding as set forth in subdivision six of this
section; and (iii) the disposition of the proceeding if the defendant
fails to satisfy the terns and conditions of the treatnment plan. As
part of such plan, the court may transfer the case to an existing veter-
an _or other treatnent court in the county of jurisdiction or adjoining
county.

(b) Terns and conditions. In deternmning the terns and conditions of
the treatnment plan., the court shall consider the recomendations in the
eligible service nmenber or veteran evaluation report and the recomenda-
tions of the defendant's health care providers, if any. The treatnent
plan may require the defendant, with the assistance of treatnent provid-
ers, to develop a plan for ongoing recovery after disposition of the
crimnal case.

(c) Length of treatnment plan. (i) Where the defendant is charged with
one or nore offenses, none of which is a class A, B, or C felony, the
treatnment plan may not extend beyond twelve nonths. However, upon a
showing that additional treatnent is needed., and the consent of the
def endant, the court nmay extend a treatnent plan for up to twelve addi-
tional nonths.

(ii) Where the defendant is charged with one or nore class A, B, or C
felony offenses, the treatnent plan may not extend beyond eighteen
nont hs. However, upon a showing that additional treatment is needed,
and the consent of the defendant, the court nmay extend a treatnent plan
for up to twelve additional nonths.

(d) The defendant shall agree on the record or in witing to abide by
the terns and conditions of the treatnent plan ordered pursuant to para-
graph (a) of this subdivision.

6. Final disposition. (a) Dismssal. Notwithstanding any law to the
contrary, if the defendant is allowed to participate in the program
pursuant to paragraph (a) of subdivision four of this section. upon the
def endant's agreenent to abide by the ternms and conditions of the treat-

nment plan, and successful conpletion thereof, the court shall dismss
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the accusatory instrunent, except for felonies involving intimate part-
ner violence or donestic violence, which final disposition may include,

but is not limted to: (i) a sentence of probation supervision; or (ii)
requiring the defendant to undergo a period of interim probation super-
vision and. upon the defendant's successful conpletion of the interim
probation supervision term notw thstanding the provision of any other
law, permtting the defendant to withdraw his or her quilty plea and
dism ssing the indictment; or (iii) requiring the defendant to undergo a
period of interimprobation supervision and, upon successful conpletion
of the interimprobation supervision term notw thstanding the provision
of any other law, pernitting the defendant to withdraw his or her quilty
plea, enter a guilty plea to a nisdeneanor offense and sentencing the
def endant in accordance with the treatnent plan order, which may include
a period of probation supervision pursuant to section 65.00 of the pena

law, or (iv) allowing the defendant to withdraw his or her quilty plea
and dism ssing the indictnent. It is not intended that crim nal contenpt
charges for violations of orders of protection not alleging violence, be
included.

Upon dismissal of the accusatory instrunent, the court shall enter an
order directing that the record of such action or proceeding be seal ed
and directing the clerk of the court wherein such <crimnal action or
proceeding was termnated to inmmediately notify the conm ssioner of the
division of crimnal justice services and the heads of all appropriate
police departnents and other |aw enforcenent agencies that the action
has been terminated and that the record of such action or proceeding
shall be sealed. Upon receipt of such notification, the agency. divi-
sion, or departnent shall conply with the provisions of subdivision one
of section 160.50 of this chapter.

(b) Notwithstanding any law to the contrary, if the defendant is
allowed to participate in the program pursuant to subparagraph (i) or
(ii) of paragraph (b) of subdivision four of this section. upon the
def endant's agreenent to abide by the ternms and conditions of the treat-
nent plan, and successful conpletion thereof, the court shall, if the
def endant has pled to a class A, B, or C felony, pernit the defendant to
withdraw that plea and substitute a pleato a class D felony or | ower
of fense. Upon entry of the substituted plea, the final disposition nay
include, but jis not linted to: (i) a sentence of probation super-
vision; or (ii) requiring the defendant to undergo a period of interim
probation supervision and, upon the defendant's successful conpletion of
the interimprobation supervision term notw thstanding the provision of
any other law, pernmitting the defendant to withdraw his or her qguilty
plea and dismissing the indictnent; or (iii) requiring the defendant to
undergo a period of interimprobation supervision and, upon successful
conpletion of the interimprobation supervision term notw thstanding
the provision of any other law, permtting the defendant to withdraw his
or her quilty plea, enter a gquilty plea to a m sdeneanor offense and
sentencing the defendant in accordance with the treatnent plan order,
which may include a period of probation supervision pursuant to section
65.00 of the penal law, or (iv) allowing the defendant to wthdraw his
or her quilty plea and disnissing the indictnent.

§ 2. Subdivision 2 of section 390.30 of the crimnal procedure lawis
anended to read as foll ows:

2. Physical and nental exani nations. Wenever information is avail able
with respect to the defendant's physical and nmental condition, the pre-
sentence investigation nust include the gathering of such information,

including any eval uation report pursuant to subdivision five of section
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217.05 of this chapter. 1In the case of a felony or a class A m sdenea-
nor, or in any case where a person under the age of twenty-one is
convicted of a crine, the court nay order that the defendant undergo a
t horough physical or nental exanmination in a designated facility and may
further order that the defendant remain in such facility for such
purpose for a period not exceeding thirty days.

8§ 3. This act shall take effect immediately.




