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(Prefil ed)
January 9, 2019

Introduced by Sen. MONTGOVERY -- read twice and ordered printed, and
when printed to be conmitted to the Conmittee on Education

AN ACT to anend the education law, in relation to school <climte and
codes of conduct on school property and disciplinary action follow ng
viol ation of such codes of conduct; and to anend the education law, in
relati on to maki ng conform ng anmendments

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 2801 of the education |aw, as added by chapter 181
of the laws of 2000, subdivision 1 as anmended by chapter 402 of the |aws
of 2005, the opening paragraph, paragraph a and paragraph c of subdivi-
sion 2 and paragraph a of subdivision 5 as anended by chapter 380 of the
|l aws of 2001, paragraphs | and m as anmended and paragraph n of subdivi-
sion 2 as added by chapter 482 of the |laws of 2010, and subdivision 3 as
anended by chapter 123 of the laws of 2003, is anended to read as
fol | ows:

§ 2801. [Gedes] School clinmate and codes of conduct on school proper-
ty. 1. a. The board of education or board of trustees of every schoo
district or the chancellor of the city school district in the case of
the city school district of the city of New York, and every board of
cooperative educational services and charter school shall pronote and
sustain a safe, inclusive, civil, and respectful school environnent for
school personnel, students, and visitors on school property and at
school functions through prevention, intervention, and discipline that
supports education and |earning; pronotes positive behaviors:; reduces
the disparate inpact of discipline; holds students accountable for their
behavi or; and keeps students in school and cl ass.

b. (1) Every school shall establish prevention prograns and services
that nmay include school-based initiatives and individual interventions
that pronpte a safe and secure environnment for all persons on school

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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property or at school functions, and restorative practices designed to

pronpte social and enptional learning, resolve student behaviora
issues, and keep students in school and in class.
(2) Every school shall use interventions and supports that assi st

students in devel oping social and enptional conpetencies such as self-
managenent, sel f-awareness, responsible decision-nmaking, conflict resol-
ution, and refocusing on |earning.

(3) Every school shall have, and support teachers in maintaining
classroons and classroom practices that support each student's opportu-
nity to obtain an education, that devel op each student's social -enpti on-
al skills, and that are healthy, safe, and inclusive.

(4) Every school shall ensure pre-service and annual training in
accordance with this section for all school personnel. |aw enforcenent
and public or private security personnel enployed, retained or
contracted with a school district or charter school regarding the code
of conduct, and the use of interventions, positive school climte prac-
tices, graduated and proportionate discipline, and disparities that
exist in discipline.

(5) Every school shall define the roles and areas of responsibility of
school personnel, security personnel and | aw enforcenent in response to
student m sconduct that violates the code of conduct. A school district
or charter school that enploys, contracts with, or otherwi se retains |aw
enforcenent or public or private security personnel, including schoo
resource officers, shall establish a witten contract or nmenorandum of
understanding that is devel oped with stakehol der input including but not
limted to: parents, students, school adnministrators, teachers, collec-
tive bargaining units, parent and student organizations, community
nenbers, as well as probation officers, prosecutors, defense counsels
and courts that are famliar wth school discipline. Such witten
contract or nenorandum of understanding shall define the relationship
between a school district or charter school, school personnel. students,
visitors, law enforcenent, and public or private security personnel
Such contract or nenorandum of understanding shall be consistent with
the code of conduct, limt law enforcenent or security personnel's
involvenent when a student's behavior does not threaten the safety of
the school. define which behaviors should not result in an arrest or
sumons, require |aw enforcenent or security personnel to receive train-
ing as required by subparagraph four of this subdivision, and clearly
del egate the role of school discipline to the school admnistration
Such witten contract or nmenorandum of understanding shall be incorpo-
rated into and published as part of the code of conduct.

c. Every school shall use graduated and proportionate discipline,
which shall nmean a disciplinary approach that requires school personnel
to use the |l east severe action necessary to respond to inappropriate
behavior and requires the use of appropriate prevention prograns and
interventions prior to and in conjunction with the use of any discipline
that prevents students from receiving their in-classroom education.
Discipline such as renpvals, suspensions and expul sions that prevent
students fromreceiving their in-classroomeducation shall be used as a
discipline of last resort and nmay only be inposed as provided in this
section and section thirty-two hundred fourteen of this chapter.

d. (1) Restorative approaches to school climte and discipline include
the use of restorative practices in classroons and schools to proactive-
ly build a school community based upon cooperation, nutual understand-

ing, acceptance of responsibility, trust and respect. Restorative prac-
tices may address m sbehavior and harm in a way that strengthens
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relationships between school staff and students and anbng students and
addresses the root causes of discipline problens.

(2) Restorative discipline allows students who may have violated the
code of conduct to take full responsibility for their behavior by
addressing any individuals affected by the behavior. The purpose of such
discipline is to help students understand why a specific behavior is
wong and to help them choose a better behavior in the future. Restora-
tive practices and discipline may include class neetings, facilitated
circles, conferences, peer nediation and other restorative interventions
that can effectively address student mi sconduct, hold students account-
able for their behavior, repair harmto persons and property caused by
nm sconduct and foster healthy relationships within the school comunity.
Consistent with this section and section thirty-two hundred fourteen of
this chapter. school personnel may use restorative discipline to respond
to student behavior.

(3) No student shall be required to participate in a restorative prac-

tice wthout their consent. In addition, in the case of an incident
where a student has been physically injured, no student shall be
required to participate in restorative practices if their parent or
person in parental relation affirmatively objects upon notice. |If a

student chooses not to participate in a restorative practice, the schoo
may use ot her approaches to respond to a code of conduct violation.

2. For purposes of this section, school property [seans—ih—or—wthi-n]
shall nmean real, personal or other property owned, |eased or occupied by
a public school including a charter school. Such property shall include
but not be limted to any building, structure, athletic playing field,
pl ayground, parking lot or |land contained within the real property boun-
dary line of a public elenmentary or secondary school; or in or on a
school bus, as defined in section one hundred forty-two of the vehicle
and traffic law, or electronic files and databases and a school function
shall nean a school-sponsored or school-authorized extra-curricular
event or activity regardless of where or when such event or activity
takes place, including any event or activity that nmay take place in
anot her state.

[2-] 3. The board of education or [the—t+rustees] board of trustees of
every school district or the chancellor of the city school district in

the case of the C|tv school district of the city of New York [as

Lhe——sLaLe——heme#e#—e#eaLed—] and every board of cooperatlve educatlona

servi ces and [ eeunty—vecational—extension—board] charter school, shal
adopt and anend, as approprlate a code of conduct [#e#—the—na+n%enanee

ue##—as—¥+s+teps] mhlch shal dovern the conduct of students, schoo

enployees and visitors in order to pronpte a safe, respectful and
supportive | earning and teaching environnent on school property and at

school functions and shall provide for the enforcenent thereof. [Suech

; ; -] Such
code of conduct shall apply to all students, school enployees, schoo
board nmenbers, independent contractors and visitors and shall include,

at a mni num provisions that:
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g—p+ovi-si-ons—enstihg] establish standards and Drocedures to assure

security and safety of students and school personne

b. require age-appropriate, graduated and Drooortionate interventions
and discipline, including restorative discipline, that respond to
student m sconduct, hold students accountable for their behavior and
nmexim ze the ability of students to attend class and school

c. set out clear expectations for student conduct at school and schoo
functions, using specific and objective criteria, and define violations
of the code of conduct;

d. establish the range of graduated and proportionate interventions
and consequences including restorative discipline for student behaviors
that violate the code of conduct; provided that renpval of a student
fromclass or classes, school property or school functions, including
classroomrenpval or suspension, for a specific period of tinme shall not

be used to respond to tardiness, unexcused absence from class or school
|l eaving school w thout pernmission, violation of school dress code, and

lack of identification upon request of school personnel. The range of
graduated and proportionate interventions for initial or repeated acts
of willful disobedience shall not include suspension. "WIIlful disobe-

di ence" shall nean disruptive, insubordinate, or rowdy behavior, includ-
ing behaviors such as the use of foul or inappropriate |anguage,
gestures, comments, or refusal to follow directions;

e. where available, require the consideration of the use of restora-
tive practices and discipline in response to violations of the code of
conduct ;

f. establish procedures by which violations of the code of conduct are
reported to the appropriate school personnel, the facts are investigated
and deternmined, and intervention and discipline neasures, including
restorative discipline, are decided and inplenented. Such provisions
shall ensure that procedures established are consistent wth this
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section, section thirty-two hundred fourteen of this chapter, and other
federal and state |aw

g. establish procedures for renoval fromthe classroom school proper-
ty or a school function, of students who violate the code of conduct,
including procedures by which a school may respond immediately to
student behavior that (i) physically injures or poses an immediate
threat of physical injury to the student or other person or persons; or

i danages ropert and such damage injures or poses an innediate
threat of serious physical injury to the student or other person or
persons, consistent wth section thirty-two hundred fourteen of this
chapter and other federal and state | aws;

h. prohibit the suspension of students in kindergarten through grade
three, except in situations of serious physical injury as defined in
subdi vision ten of section 10.00 of the penal law to students, staff. or
others while taking into account the totality of the circunstances;

i. comply with the federal Gun-Free Schools Act:

j. set forth the circunstances under and procedures by which a parent
or persons in parental relation to a student accused of and affected by
student behavior that violates the code of conduct shall be notified of
code of conduct violations, including notice that any statenent by the
student, witten or oral, mght be used against the student ina crim-
nal, immgration, or juvenile delinquency investigation and/or proceed-
ing and/or in a court of |aw

k. set forth the circunmstances under and procedures by which a student
may be referred to law enforcenent or a person in need of supervision
petition as defined in article seven of the family court act will be
filed consistent with subparagraph five of paragraph b of subdivision
one of this section;

|. set out the circunstances under and procedures by which students
who are suspended from school may also be referred to acadenmi c services,
school - based support services, or to appropriate human services agen-
cies;

m ensure the continued educational programmng and activities for
students renoved fromthe classroom or suspended from school. Students
who have been renopved fromthe classroom or suspended from school shal
have the right to continue their education and receive instruction while
they are excluded fromthe classroomregardless of the reason for or
type of exclusion as foll ows:

(1) when a student is renmoved froma classroom the teacher, principal
or the principal's designee shall provide the student with all m ssed
classroomwork within twenty-four hours of the renpval and the student
shall have the opportunity to earn all acadenic credit including the
opportunity to conplete any nissed assignnents and take any m ssed exam
inations or assessnents;

(2) when a student is suspended fromclass or school, the principal or
the principal's designee, in consultation with the student's teachers,
shall create an education plan for the student for each subject or class
in which the student is enrolled. The education plan shall neke
provisions for a student's on-going academic instruction during the
suspension. The student shall have the opportunity to earn all acadenic
credit including the opportunity to conplete any assignnents and take
any assessnent or examination mssed during the student's suspension and
if an assessnment or exam nation cannot be rescheduled, the student shal
be allowed on school property to take such assessnent or exam nation on
the day that the assessnment or exanmination is given;




O©CoOoO~NOUP~WNE

S. 767 6

(3) the education plan pursuant to subparagraph two of this paragraph
nmay include placenent of the suspended student at an alternative | earn-
ing site including the student's hone if an alternative site is not
avai lable and appropriate for the student's education. The principal or
the principal's designee at the school in which the student is enrolled
shall consult with the admnistrator of an alternative site or, in the
case of the student's honme, with the teacher overseeing honme instruc-
tion, to make arrangenents for the student's continued instruction;

(4) every school district and charter school shall provide to students
with disabilities all services and educational programring protections
set forth in this section, section thirty-two hundred fourteen of this
chapter and all other applicable federal and state | aws;

(5) schools shall schedule a conference with the parent or person in
parental relation and student within five school days froma student's
return to school after any short term or long term suspension and
provide notice of the conference to the parent or person in parental
relation and the student. The failure of the parent or person in
parental relation or student to attend shall not delay re-entry foll ow

ing suspension. The conference shall include a discussion of the follow
ing:

(A) a file of the student's educational activities while on suspension
that can be counted toward credit accunmulation. This file shall include

the student's test scores, grades, conpleted assignnents, and total

credits earned whil e suspended. The student's existing academic record
may be used for these purposes, if the acadenic record provides al

required infornmation set forth in this clause;
(B) the steps the student will take to follow all school rules;

(© the supports the school will provide for the student to success-
fully re-enter school;

(D) a discussion of when the record of suspension will be expunged;
and

any other pertinent circunstances.
n. ensure such code and [the] its enforcenent [thereof] are in conpli-
ance with state and federal laws relating to students with disabilities;

[hr—p#e¥LsLens——§eL%+ng——Le#Lh——fhg——p#eeeda#esf—by—fmh+eh—7+eeaL——L§w
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] ané.
[A=] 0. provisions to conply with article two of this chapter
[3=] 4. The [éist+iet] code of conduct shall be devel oped in coll ab-

oration with [studert—teacher——eadninistrator—and—parent—organ-zati-ons—
school—satetypersonnel—andotherschool—persennel] representatives from

all interested stakeholders including students, teachers, admnistra-
tors, parents, school safety personnel, support services personnel

parent and student organizations, collective bargaining units, and
others as identified by the school district or charter school and shal

be approved by the board of education, [e+~] board of trustees, other
governing body, or by the chancellor of the city school district in the
case of the city school district of the city of New York. In the city
school district of the city of New York, each community district educa-
tion council shall be authorized to adopt and inpl enent additional poli-
cies, which are consistent with and no nore restrictive than the city
district's district-wide code of conduct, to reflect the individua
needs of each connunity school district provided that such additiona
poI|C|es shal | reqU|re t he approval of t he chancellor

5. [a=] The board of education, board of trustees, other governing

body, or the chancellor of the city school district in the case of the
city school district of the city of New York shall hold at [|east one
public hearing about the proposed code of conduct before its adoption or
anendnent. The school district or charter school shall notify the school
community and general public about the hearing at least thirty days
prior to the date of the hearing. Such notice shall include the date,
tinme and place of the hearing, the agenda, a copy of the proposed code
of conduct and information about a public conment period as determ ned
by the school district or charter school. The school district or char-
ter school shall take necessary steps to notify fanmlies who do not
speak English and whose children attend a school in the district or a
charter school

6. Upon adoption or anendnent of the code of conduct, the school
district or charter school shall

a. file a copy of its code of conduct and any anendnments to such code
with the comm ssioner no later than thirty days after their adoption;

b. translate the code of conduct into those | anguages spoken by three
percent or nore of the fanmlies whose children attend a school in the
school district or a charter school

c. at the beginning of each school year, post the code of conduct on
the school district or charter school's website and school web site, if
any, and provide a copy of the code of conduct to parents or persons in
parental relation to students in the district's schools or charter
school ;
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d. distribute the code of conduct to all students in school at one or
nore general assenblies or other classroomlevel |essons dedicated to
the provisions of the code of conduct; and

e. at the beginning of each school year, each school shall explain its
code of conduct to students in one or nore general assenblies or class-
room | evel |essons.

7. The board of education, board of trustees, chancellor or other
governing body shall annually review and update the district's [eodes]
or charter school's code of conduct if necessary, taking into consider-
ation the effectiveness of the code of conduct's provisions and the
fairness and consistency of its administration. Each school district and
charter school is authorized to establish a conmttee and to facilitate
the review of the code of conduct and the district's or charter school's
response to code of conduct violations. Any such commttee shall be
conprised of simlar individuals described in subdivision [th~ee] four
of this section. [Fhre—scheoe—boad—ehaheellor—ar—oihor—govarri-ng—hadh:

|

8. a. The comm ssioner shall pronulgate regulations in accordance

with this section, which shall address the devel opnent, inplenentation
and evaluation of a school district's or charter school's code of
conduct and shall include but not be linited to:

(1) one or nore nodel codes of conduct designed to reduce the use of
suspensions that neet the requirenents of this section and section thir-
ty-two hundred fourteen of this chapter;

2) best practices for age-appropriate raduated and roportionate
discipline as set out in this section;

(3) a matrix of student nmisconduct and the interventions and discipli-
nary neasures that provide age appropriate, graduated and proportionate
intervention designed to reduce reliance on suspensions and referrals to
| aw enf or cenent ;

(4) guidelines for appropriate school-wide inplenentation of restora-
tive practices; and

(5) forms necessary to inplenent student notification and due process
requirenents of this section and section thirty-two hundred fourteen of
this chapter.

b. The departnent shall collect and every school district and charter
school shall report to the departnent data about the inplenentation of
student codes of conduct as required by federal law. On or before Novem
ber first of each year, the departnent shall nweke available to the
public, by school district and charter school. the data regarding
student discipline fromthe preceding year. On or before Decenber first
of each year the departnent shall submit to the governor, the tenporary
president of the senate, the speaker of the assenbly and the chairs of
the assenbly and senate education committees a report that sunmmari zes
and analyzes the data collected about student discipline including but
not limted to a review and evaluation of school application of codes of
conduct for fair and consistent application, reconmendations about poli -
cies and practices for school codes of conduct, and the technica
assistance the departnent is providing regarding student discipline.

8§ 2. Subdivision 3 of section 2801 of the education law, as added by
chapter 181 of the laws of 2000, is anended to read as follows:
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[3-] 4. The [éist+-et] code of conduct shall be devel oped in collab-
oration with [student—teacher—administrator—and parent—organtzati-ons—
] representatives from
all interested stakeholders including students, teachers, administra-
tors, parents, school safety personnel, support services personnel
parent and student organizations, collective bargaining units, and
others as identified by the school district or charter school and shal
be approved by the board of education, [e+~] board of trustees, other
governing body, or by the chancellor of the city school district in the
case of the city school district of the city of New York. In the city
school district of the city of New York, each comunity school district
board shall be authorized to adopt and inplenment additional policies,
which are consistent with and no nore restrictive than the city
district's district-wi de code of conduct, to reflect the individua
needs of each comunity school district provided that such additiona
policies shall require the approval of the chancellor.

§ 3. Section 3214 of the education |aw, as anended by chapter 181 of
the laws of 2000, subparagraph 1 of paragraph ¢ of subdivision 3 as
anended by chapter 430 of the | aws of 2006, paragraphs d and f of subdi-
vision 3 as amended by chapter 425 of the laws of 2002, paragraph e of
subdi vision 3 as anended by chapter 170 of the laws of 2006, paragraph g
of subdivision 3 as anended by chapter 352 of the | aws of 2005, cl ause
(v) of subparagraph 3 of paragraph g of subdivision 3 as anended by
chapter 378 of the |aws of 2007, paragraphs a, b and c¢ of subdivision
3-a as anended by chapter 147 of the |laws of 2001 and subdivision 7 as
anended by section 9 of part YYY of chapter 59 of the laws of 2017, is
amended to read as foll ows:

§ 3214. Student |ntervent|ons placenent suspen5|ons and transfers.

2—Speecial—day—sehoels—] Alternative learning sites. The schoo

authorities of any city [er]. school district or charter school nay
establish schools or set apart roons in |[publ<e] school buildings or
properties for the instruction of [sshee#—de++nqaen+sq students renpved
or suspended for violations of the code of conduct in accordance with
this section and section twenty-eight hundred one of this chapter, and
fix the nunber of days per week and the hours per day of required
attendance and instruction, which shall not be less than is required of
m nors attending the fuII ti me day school s.
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Shspehd—-he—ollouing—r;Lni-5| L_l_____ggﬂLg___JL_____§g§p§ﬂg§_ from
reqU|red attendance [upen—+ns%%Hc%+en——A—pupFL—whe—#s——+nsube#d+na#e——e#

.] in accordance

with paragraphs b and c¢ of this subdivision; provided, however, that
deci sions about appropriate discipline and interventions in response to
student behavior that has been determned to violate a school's code of
conduct shall weigh the likelihood that a | esser intervention or disci-
pline would adequately address the student's m sconduct, redress any
harm or damage, and prevent future violations of the code of conduct.
Suspensi ons should only be used as a last resort.

(2) The school shall conduct an investigation of any report of a
violation of the code of conduct. Such investigation shall include an
interview of the alleged victimand the witnesses to the incident; a
request for signed. witten statenents from the alleged victim and
witnesses; and identification and review of docunentary, photographic,
video and other evidence. The school shall inform any student that
subm ssion of a witten statenent is voluntary.

(3) If a student has been arrested or if the school is considering
referring the student to |aw enforcenent, the school shall not request a
statenent from such student, except when there is immnent risk of seri-
ous physical injury to the student or other person or persons.

(4) The school shall determine whether appropriate interventions,
including restorative discipline, can address the alleged violation of
the code of conduct wi thout suspension. The school should evaluate the
effectiveness of the intervention and use nultiple types of intervention
where appropriate and avail abl e.

(5) Disciplinary deternminations shall be based on the facts of each
case including, but not limted to:

(i) the nature and inpact of the student's alleged ni sconduct. includ-
ing but not linmted to the harmto the student or other persons, dannge
to personal or school property, or threat to the safety and welfare of
the school comunity;

(ii) the student's age, ability to speak or understand English, phys-
ical health, nental health, disabilities and provisions of an individ-
ual i zed education program as it relates to his or her behavior

(iii) the student's willingness to resolve the conflict and repair any
harm or damage

(iv) the student's prior conduct, appropriateness of prior inter-
ventions and the student's response to prior interventions; and
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(v) other factors as determ ned by school personnel and the student to
be relevant including the circunstances surrounding the student's
actions and a review of the student's academi c placenent and program for
its relationship., if any, to the student's behavior and alleged
violation of the code of conduct.

b. [£5] Short term suspension. The board of education, board of trus-
t ees, [e+—sole—t+ustee] other governing body, the chancellor of the city
school district in the case of the city school district of the city of
New York, superintendent of schools, district superintendent of schools
and the principal of the school where the [pupit] student attends shal
have the power to suspend [a—pupi] for a period not to exceed five
school days[—t+n—+the—ease—of] any student who engages in behavior that
results in serious physical injury to students, staff, or others or any
student who is in grades four to twelve, if a determnation is nade that
the student engaged in behavior that violated the code of conduct for
whi ch short term suspension may be warranted. Except as set forth bel ow,
prior to such a suspension, the [suspending—authority] student, parent

or person in parental relation shall [prewi-de—the—pupi-] be provided
with witten notice of the charged misconduct, including a brief expla-

nation of the basis for the suspension and description of the all eged
behavi or that violated the code of conduct, that includes the date, tine
and place of the scheduled informal conference with the Drincinal [LL

] The [pup+L] student and
the parent or person in parental relation to the [ popit] student shall[+
eh—+eguests] be given an opportunity for an informal conference with the
principal [at—which]. At the conference, the [pupit—andior] student and

parent or person in parental relation shall be authorized to review all
evidence of the alleged misconduct, present the [pupid—s] student's
version of the event [and—te], ask questions of the conplaining

Wi t nesses, and be represented by an attorney or advocate. The aforesaid
notice and opportunity for an informal conference shall take pl ace prior

to suspenS|on of the [pup+¥] student unless t he [pup+¥—s—p#esenee—+n—the

LhFeaL—eL—dLs#uptL9n—t9——the——aeaden%e——p#esess?] student s ntsconduct

physically injures or poses an immediate threat of serious physica

injury to the student or other person or persons, in which case the
[ pupiH—s] student's notice and opportunity for an informal conference
shal |l take place as soon after the suspension as is reasonably practica-
ble but in no case nore than forty-eight hours after such renoval

provided that if such forty-eight hour period does not end on a schoo

day, it shall be extended to the corresponding tine on the second school
day next following the student's renpval. If suspension is inposed, the
principal or his or her designee shall create an education plan for the
student consistent with section twenty-eight hundred one of this chap-
ter, and a plan for the student's reinstatenent to school. The principal
shall issue a witten decision to the parent or person in parental
relation to the student about any disciplinary action within two days of
the conference. If the principal determnes that a suspension of five
school days or less is warranted, the witten decision shall state the
length of the suspension, findings of fact, reasons for the determ -
nation, the procedures for an appeal and the date by which an appeal
shall be filed. A student suspended for violating the code of conduct
may appeal a suspension of five days or less to the school district
superintendent, board of education, board of trustees, other governing
body or chancellor of the city school district in the case of the city




O©CoOoO~NOUP~WNE

S. 767 12

school district of the city of New York as designated in the school code
of conduct within thirty days. A witten decision on the appeal shall be
sent to the parent or person in parental relation and the student within

thirty days.

c. (1) [

No—popit—roy—be—suspendedfor—a-periodinexeess—oitive
seheel—days] Long term suspension. The board of education, board of

trustees, other governing body, the chancellor of the city schoo

district in the case of the city school district of the city of New
York, superintendent of schools or district superintendent of schools
where the student attends shall have the power to suspend for a period
not to exceed twenty school days any student who engages in behavior
that results in serious physical injury to students, staff, or others or
any student who is in grades four to twelve, if a determnation is nade
that the student engaged in behavior that violated the code of conduct
for which long term suspension may be warranted. Such suspension shal

not be inposed unless such [pupi] student and the parent or person in
parental relation to such [pupi] student shall have had an opportunity
for a fair hearing[ —upen—+easenable]. Once a decision has been nade to
seek a long term suspension, witten notice shall be provided to the
student and the parent or person in parental relation to the student.
Such witten notice, [at—which—sdeh—pupit] shall include a description
of the facts and circunstances upon which the alleged violations of the
code of conduct are based., the section of the code of conduct that the
student is charged to have violated and the disciplinary action that nay
be warranted, the length of a possible suspension, copies of al

evidence regarding the alleged incident, and the date, tine and place
scheduled for the hearing. Such hearing shall be convened within five
days of the witten notice, unless the parent or person in parental
relation or student requests a later date. At the hearing, the student
shall have the right of representation by counsel, wth the right to
request the presence of and question w tnesses against such [ pupit]
student and to request the presence of and present witnesses and other
evidence on his or her behalf. Were the [pupit] student is a student
with a disability or a student presunmed to have a disability, the
provi sions of |[paregraph—g—of—+this] subdivision six of this section
shal | aIso apply [ Where—a—peri-—has—hbeen—stspended———aceo—eainea—u—h

heap+ng——eii+eep] The boérd of eaucation. board of trustees other

governing body, the chancellor of the city school district in the case
of the city school district of the city of New York, superintendent of
schools or district superintendent shall conduct the hearing and issue a
decision, or may designate a hearing officer to do so. The entity or
individual that conducts the hearing shall be authorized to admi nister
oaths and to issue subpoenas in conjunction with the proceeding [befe+re
hi-m—oe+—her]. A record of the hearing shall be naintained, but no steno-
graphic transcript shall be required and [a—tape] an_audio recording
shal |l be deened a satisfactory record. The entity or individual conduct-
ing such hearing shall consider only the evidence presented at the hear-

ing, determne whether the charge has been established by a preponder-
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ance of the evidence and may uphold, reduce or dismss the proposed
charge. The [hearnrg—ofiiecer] entity or individual conducting such hear-

ing shaII make witten findings of fact and [ ~ecorrenrdations—as—to]
shal | deC|de the approprlate nmeasure of d|SC|pI|ne [L@—the—sape++nten—

sehee#s—] if any. The entity or individual conducting such hearlnq

shall issue a witten decision to the school and the parent or person in
parental relation to the student within three days of the hearing. | f

the entity or individual conducting the hearing deternm nes that a
suspension of six to twenty days is warranted, the witten decision

shall state the length of the suspension, findings of fact. reasons for
the determ nation, procedures for appeal, and the date by which the
appeal shall be filed. Were the basis for the suspension is, in whole

or in part, the possession on school grounds or school property by the
student of any firearm rifle, shotgun, dagger, dangerous knife, dirk,
razor, stiletto or any of the weapons, instruments or appliances speci-
fied in subdivision one of section 265.01 of the penal |law, the hearing
of ficer or superintendent shall not be barred from considering the
adm ssibility of such weapon, instrument or appliance as evidence,
notwi thstanding a deternmination by a court in a crimnal or juvenile
del i nquency proceeding that the recovery of such weapon, instrument or
appliance was the result of an unlawful search or seizure. |f suspension
is inposed, the school district or charter school shall establish an
education plan for the student consistent with the requirenents in
section twenty-eight hundred one of this chapter, including academ c and

support services, and a plan for the student S relnstatenent to school

Appeal . The student or parent or person in parental relation to the
student shall have a right to appeal the decision of the hearing offi-

cer, superintendent of school or district superintendent to the board of
education, board of trustees, other governing body, or the chancellor of
the city school district in the case of the city school district of the
city of New York. The appeal shall be heard only by an entity or indi-
vidual who was not involved in the initial determnation or hearing
regarding the suspension of the student. The entity or individual hear-
ing the appeal shall issue a witten decision within twenty days of the
filing of the appeal. The suspension nay be upheld, reduced or
di sm ssed. The student or parent or person in parental relation to the
student nay appeal any adverse determination by the board of education

board of trustees. other governing body, or the chancellor of the <city
school district in the case of the city school district of the city of
New York to the conmm ssioner pursuant to the requlations of the comms-
sioner. The student or parent or person in parental relation to the
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student may appeal an adverse decision of the conmissioner to the state
supreme court wthin four nonths of receipt of the decision by the
comm ssi oner

[——FF)] 3. Firearns. a. Consistent with the federal gun-free schools
act, any public school [pupi] student who is determ ned under [#his]
subdivision two of this section to have brought a firearmto or
possessed a firearmat a public school shall be suspended for a period
of not less than one calendar year and any nonpublic school [p&p]
student participating in a programoperated by a public school district
using funds fromthe elenentary and secondary education act of nineteen
hundred sixty-five who is determ ned under [this] subdivision two of
this section to have brought a firearmto or possessed a firearmat a
public school or other premises used by the school district to provide
such programs shall be suspended for a period of not |ess than one
cal endar year fromparticipation in such program The procedures of this
subdi vi sion shall apply to such a suspension of a nonpublic schoo
[ popit] student. A superintendent of schools, district superintendent of
schools or conmunity superintendent shall have the authority to nodify
this suspension requirenment for each student on a case-by-case basis.
The deternination of a superintendent shall be subject to review by the
board of education, board of trustees, other governing body or the chan-
cellor of the city school district in the case of the city schoaol
district of the city of New York, pursuant to paragraph ¢ of [this]
subdi vision two of this section and the comm ssioner pursuant to section
three hundred ten of this chapter. Nothing in this subdivision shall be
deened to authorize the suspension of a student with a disability in
violation of the individuals with disabilities education act or article
eighty-nine of this chapter. A superintendent shall refer the [pop-]
student under the age of sixteen who has been determ ned to have brought
a weapon or firearmto school in violation of [+his] subdivision two of
this section to a presentnent agency for a juvenile delinquency proceed-
ing consistent wth article three of the famly court act except a
student fourteen or fifteen years of age who qualifies for juvenile
of fender status under subdivision forty-two of section 1.20 of the crim
inal procedure law. A superintendent shall refer any [pup-] student
si xteen years of age or older or a student fourteen or fifteen years of
age who qualifies for juvenile offender status under subdivision forty-
two of section 1.20 of the crimnal procedure |law, who has been deter-
mned to have brought a weapon or firearmto school in violation of
[this] subdivision two of this section to the appropriate |aw enforce-
ment officials.

[(2] b. Nothing in this paragraph shall be deened to nandate such
action by a school district pursuant to subdivision [ere] two of this
section where such weapon or firearmis possessed or brought to school
with the witten authorization of such educational institution in a
manner authorized by article two hundred sixty-five of the penal |aw for
activities approved and authorized by the board of trustees [QF]L board
of education [e+], other governing body [ef—the—publiec—schosk] t he
chancellor of the city school district in the case of the city schoo
district of the city of New York and such governing body adopts appro-
priate safeguards to ensure student safety.

[3>] c. As used in this paragraph:

(i) "firearm shall nean a firearm as defined in subsection a of
section nine hundred twenty-one of title eighteen of the United States
Code; and
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(ii) "weapon" shall be as defined in paragraph 2 of subsection g of
section nine hundred thirty of title eighteen of the United States Code.
[e-] 4. Procedure after suspension. Were a [pupi] student has been
suspended pursuant to [+his] subdivision two of this section and said
[ popit—is—of—conpul-sory—attendance—age] student has the legal right to
attend school, immediate steps shall be taken [fe+] to ensure his or her

att endance upon instruction el sewhere [e+—for—superH-si-on—or—detention
f——sai—d—pini-—ou ot —o—ho—oroni-si-ons—oi—ai---sle—sovan—oi—he— -

court—act] consistent with the requirenents of paragraph m of subdivi-
sion three of section twenty-eight hundred one of this chapter. \Were a
[ popit] student has been suspended for cause, the suspension nmay be
revoked by the board of education, board of trustees, other governing
body or the chancellor of the city school district inthe case of the
city school district of the city of New York, whenever it appears to be
[£e~] In the best interest of the school and the [pupit] student to do
so. The [ beard—-of—educationray—also—econdition—al student's early return
to school and suspension revocation nmay be conditioned on the [pupH—s]
student's voluntary participation in counseling or specialized classes,
i ncl udi ng anger nmanagenent or dispute resolution, where applicable.

[£] 5. Definition. Wenever the term"board of education, board of
trustees, other governing body, the chancellor of the city schoo
district in the case of the city school district of the city of New
York, or superintendent of schools" is used in this [subdirtsion]
section, it shall be deened to include charter schools, community boards
of education and comunity superintendents governing conmunity districts
in accordance wth the provisions of article fifty-two-A of this chap-
ter.

[¢-] 6. Discipline of students with disabilities and students presuned
to have a dlsablllty for discipline purposes. [&5] a. Notwi thstanding
any other provision of this [subdiisien] section to the contrary, a
student with a disability as such termis defined in section forty-four
hundred one of this chapter and a student presuned to have a disability
for discipline purposes, nmay be suspended or renbved from his or her
current educational placenent for violation of [seheel—+ules—only] the
code of conduct in accordance with the procedures established in this
section, the regulations of the conmm ssioner inplenmenting this [para—
gaph] section, and subsection (k) of section fourteen hundred fifteen
of title twenty of the United States code and the federal regulations
i mpl enmenti ng such statute, as such federal |aw and regul ations are from
time to tine anended. Nothing in this [paragaph] section shall be
construed to confer greater rights on such students than are conferred
under applicable federal law and regulations, or to limt the ability of
a school district to change the educational placenent of a student with
a disability in accordance with the procedures in article eighty-nine of
this chapter.

[£2] b. As used in this [paragraph] subdivision:

(1) a "student presumed to have a disability for discipline purposes"
shall nean a student who the school district is deenmed to have know edge
was a student wth a disability before the behavior that precipitated
disciplinary action under the criteria in subsection (k) (5) of section
fourteen hundred fifteen of title twenty of the United States code and
the federal regulations inplenenting such statute; and

[-] (2) a "manifestation teant neans a representative of the schoo
district, the parent or person in parental relation, and relevant
menbers of the commttee on special education, as determ ned by the
parent or person in parental relation and the district.
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[3>] c. In applying the federal |aw consistent with this section:

[65] (1) in the event of a conflict between the procedures estab-
lished in this section and those established in subsection (k) of
section fourteen hundred fifteen of title twenty of the United States
code and the federal regulations inplenmenting such statute, such federa
statute and regul ati ons shall govern.

[6-] (2) the board of trustees or board of education of any schoo
district or other governing body or the chancellor of the city schoo
district in the case of the city school district of the city of New
York, a district superintendent of schools or a building principal shal
have authority to order the placenent of a student with a disability
into an appropriate interim alternative educational setting, another
setting or suspension for a period not to exceed five consecutive school
days where such student is suspended pursuant to this subdivision and,
except as otherwi se provided in [elause—(wi)] paragraph f of this
[ subparagraph] subdivision, the suspension does not result in a change
in placenent under federal |aw.

[ -] (3) the superintendent of schools of a school district, either
directly or upon recommendation of a hearing officer designated pursuant
to paragraph c of [this] subdivision two of this section, may order the
pl acement of a student wth a disability into an interimalternative
educational setting, another setting or suspension for up to ten consec-
utive school days, inclusive of any period in which the student is
placed in an appropriate interimalternative educational setting, anoth-
er setting or suspension pursuant to clause [H-45] two of this subpara-
graph for the behavior, where the superintendent determines in accord-
ance with the procedures set forth in this subdivision that the student
has engaged in behavior that violates the code of conduct and warrants a
suspensi on, and, except as otherw se provided in [e&lause—+)] paragraph
f of this [subparagraph] subdivision, the suspension does not result in
a change in placenent under federal |aw.

[~5] d. the superintendent of schools of a school district, either
directly or upon recommendation of a hearing officer designated pursuant
to paragraph c of [this] subdivision two of this section, may order the
change in placenment of a student with a disability to an interimalter-
nati ve educational setting for up to forty-five school days wunder the
circumstances specified in subsection (k)(1)(G of section fourteen
hundred fifteen of title twenty of the United States code and the feder-
al regulations inplenenting such statute or a longer period where
aut hori zed by federal law under the circunstances specified in
subsection (k)(1)(C of section fourteen hundred fifteen of title twenty
of the United States code and the federal regulations inplenenting such
statute, but in neither case shall such period exceed the period of
suspensi on ordered by a superintendent in accordance with this subdivi-
si on.

[(-] e. the terns "day," "business day," and "school day" shall be as
defined in section 300.11 of title thirty-four of the code of federa
regul ati ons.

[E+] f. notwi thstanding any other provision of this subdivision to
the contrary, upon a determnation by a manifestation teamthat the
behavi or of a student with a disability was not a manifestation of the
student's disability, such student may be disciplined pursuant to this
section in the same manner and for the same duration as a nondisabled
student, except that such student shall continue to receive services to
the extent required under federal |aw and regul ations, and such services
may be provided in an interimalternative educational setting.




OCOO~NOUIRWNPEF

S. 767 17

[+H43] g. an inpartial hearing officer appointed pursuant to subdivi-
sion one of section forty-four hundred four of this chapter nmay order a
change in placenent of a student with a disability to an appropriate
interimalternative educational setting for not nmore than forty-five
school days under the circunstances specified in subsections (k)(3) and
(k) (4) of section fourteen hundred fifteen of title twenty of the United
States code and the federal regulations inplenenting such statutes,
provi ded that such procedure may be repeated, as necessary.

[H++43] h. nothing in this section shall be construed to authorize
the suspension or renpval of a student with a disability fromhis or her
current educational placenment [fer—Holation—-of—schosl—rules] follow ng
a determ nation by a nmanifestation teamthat the behavior is a manifes-
tation of the student's disability, except as authorized under federa
| aw and regul ati ons.

[(-9] 1. the comm ssioner shall inplenent this paragraph by adopting
regul ati ons whi ch coordinate the procedures required for discipline of
students with disabilities, and students presuned to have a disability
for discipline purposes, pursuant to subsection (k) of section fourteen
hundred fifteen of title twenty of the United States code and the feder-
al regulations inplenenting such statute, with the general procedures
for student discipline under this section.

[3—=-] | ' ' - ; ] 7.
Cl assroom nmnagenent. A teacher shall have the power and authority to

nmanage their classroons consistent with the code of conduct,
this section and section twenty-eight hundred one of this chapter.
Teachers may renove a student from such teacher's cl assroom consi stent
with discipline and intervention nmeasures contained in the code of
conduct adopted [by—the—beard] pursuant to section twenty-ei ght hundred
one of this chapter when a student's behavior violates a provision of
the code of conduct for which renpval nay be warranted and no alterna-
tive intervention alone is appropriate to address the alleged behavior.
Such classroom renoval may not exceed one half school day on the same
school day. The [schosl—authorities—of—any] school district or charter
school shall establish policies and procedures to ensure the provision
of continued educational programr ng and activities for students renpved
fromthe classroom pursuant to this subdivision and to section twenty-
eight hundred one of this chapter, and provided further that nothing in
this subdivision shall authorize the rempbval of a [pupi] student in
violation of any state or federal law or regulation. No [pup-] student
shall return to the classroomuntil the principal nakes a final determ -
nation pursuant to paragraph [e] d of this subdivision, or the period of
renoval expires, whichever is |ess.

a. Wen a student is renoved from the classroom the school shal
provide the appropriate services, interventions, or restorative disci-
pline to enable the student to return to the classroomas expeditiously
as possible, and in no case no longer than one half day on the sane
school day as the renoval. After a student's third renoval in a schoo
year, the school shall <create a plan to provide appropriate inter-
ventions, supports, and services that address the behavior and circunt
stances that led to the renovals.

b. Such teacher shall informthe [pupit] student and the school prin-
cipgl of the reasons for the reanaI. [LL—Lhe——Leaehe;——##nds——%ha;——}he
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b-] c. The principal shall informthe parent or person in parental
relation to such [pupit] student of the rempval and the reasons therefor

within twenty-four hours of the [pupit—s] student's renpval, provided
that if such twenty-four hour period does not end on a school day, it
shall be extended to the corresponding tinme on the next school day. The
[ pop] student and the parent or person in parental relation shall

upon request, be given an opportunity for an informal conference with
the principal to discuss the reasons for the renoval. [H—the—pup-
deni-es—ithe—echarges—ithe] The principal shall provide an expl anation of
the basis for the renoval and allow the [pupit] student and/or parent or
person in parental relation to the [pupi-] student an opportunity to
present the [popH—s] student's version of relevant events. Such
i nformal [hearng] conference shall be held within forty-eight hours of
the [pupit—s] student's renmoval, provided that if such forty-eight hour
peri od does not end on a school day, it shall be extended to the corre-
sponding time on the second school day next follow ng the [popit—s]
student's renoval. A parent or person in parental relation to the
student may request that the informal conference take place later than
forty-eight hours after the student's renoval. For purposes of this
subdi vi si on, "school day" shall mean a school day as defined pursuant to
[ eause— ) ——of—subparagraph—three—of] paragraph [g] e of subdivision
[th+ee] six of this section.

[e=] d. The principal shall not set aside the discipline inposed by
the teacher wunless the principal finds that the charges agai nst the
[ ppit] student are not supported by substantial evidence or that the
[ ppit+—s] student's renmoval is otherwise in violation of law or that the
conduct warrants suspension fromschool pursuant to this section and a
suspension will be inposed. The principal's deternination nade pursuant
to this paragraph shall be nmade by the close of business on the schoo
day next succeeding the end of the forty-eight hour period for an
i nformal [hearing] conference contained in paragraph [B] ¢ of this
subdi vi si on

[¢-] e. The principal may, in his or her discretion, designate a
school district admnistrator, to carry out the functions required of
the principal under this subdivision.

[4-] 8. Expense. a. The expense attending the comm tnent and costs of

mai nt enance of [anry—school—delinguent] a student placed as a result of a

finding related to school or educational issues shall be a charge
against the city or district where he or she resides, if such city or
district enploys a superintendent of schools; otherwise it shall be a
county charge.

b. The school authorities nmay institute proceedings before a court
having jurisdiction to deternmine the liability of a parent or person in
parental relation to contribute towards the maintenance of a [schosl
delnguent] student under sixteen years of age ordered to attend upon
instruction wunder confinement. |f the court shall find the parent or
person in parental relation able to contribute towards the nmaintenance
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of such a mnor, it may issue an order fixing the anmount to be paid
weekl y.

[5-] 9. Involuntary transfers of [pupits] students who have not been
determined to be a student with a disability or a student presunmed to
have a disability for discipline purposes.

a. The board of education, board of trustees [e+—sole—trustee], other
governing body, the chancellor in the case of the city school district
of the city of New York, the superintendent of schools, or district
superintendent of schools may transfer a [pupi-] student who has not
been determined to be a student with a disability as defined in section
forty-four hundred one of this chapter, or a student presumed to have a
disability for discipline purposes as defined in [paragraph—g—of] subdi-
vi sion [+h+ee] six of this section fromregular classroominstruction to
an appropriate educational setting in another school upon the witten
reconmendati on of the school principal and follow ng i ndependent review
t hereof. For purposes of this section of the law, "involuntary transfer”
does not include a transfer nade by a school district as part of a plan
to reduce racial inbalance within the schools or as a change in schoo
attendance zones or geographi cal boundari es.

b. A school principal may initiate a non-requested transfer where it
is believed that such a [pupit] student would benefit fromthe transfer
[—e+] and when the [pupit] student would receive an adequate and appro-
priate education in another school programor facility.

No recomendation for [pupil] student transfer shall be initiated by
the principal until such [pupil] student and a parent or person in
parental relation has been sent witten notification of the consider-
ation of transfer reconmendation which shall include a description of
the facts and circunstances upon which the transfer is based and copies
of all relevant docunentary evidence. Such notice shall set a tine and
pl ace of an informal conference with the principal and shall inform such
parent or person in parental relation and such [pupid] student of their
right to be acconpani ed by counsel or an individual of their choice.

c. After the conference and iif the principal concludes that the
[ popit] student would benefit froma transfer [e+] and that the [pupit]
student woul d receive an adequate and appropriate education in another
school programor facility, the principal nay issue a recomendation of
transfer to the superintendent. Such recomendation shall include a
description of behavior and/ or academ c probl ens indicative of the need
for transfer; a description of alternatives explored and prior action
taken to resolve the problem A copy of that letter shall be sent to the
parent or person in parental relation and to the [pup] student.

d. Upon receipt of the principal's recomendation for transfer and a
determ nation to consider that recommendation, the superintendent shal
notify the parent or person in parental relation and the [pupi-] student
of the proposed transfer and of their right to a fair hearing as
provided in paragraph ¢ of subdivision [th~ee] two of this section and
shall 1list comunity agencies and free | egal assistance which may be of
assi stance. The witten notice shall include a statenent that the
[ popit] student or parent or person in parental relation has ten days to
request a hearing and that the proposed transfer shall not take effect,
except upon witten parental consent, wuntil the ten day period has
el apsed, or, if a fair hearing is requested, until after a formal deci-
sion following the hearing is rendered, whichever is later.

Parental consent to a transfer shall not constitute a waiver of the
right to a fair hearing.
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[6~<] 10. Transfer of a [p&p] student. Where a suspended [ pupi]
student is to be transferred pursuant to subdivision [H=«] nine of this
section, he or she shall remain on the register of the original school
for two school days following transmttal of his or her records to the
school to which he or she is to be transferred. The receiving schoo
shall imediately wupon receiving those records transnmitted by the
original school, reviewthemto insure proper placenent of the [popi]
st udent . Staff nenbers who are involved in the [pupi—s] student's
education nust be provided with pertinent records and information rel at-
ing to the background and problens of the [pupit] student before the
[ popi+] student is placed in a classroom

[+] 11. Transfer of disciplinary records. Notw thstanding any other
provision of law to the contrary, each |ocal educational agency, as such
term is defined in subsection thirty of section eighty-one hundred one
of the Elementary and Secondary Education Act of 1965, as anended, shal
establish procedures in accordance wth section eighty-five hundred
thirty-seven of the Elenentary and Secondary Education Act of 1965, as
anended, and the Family Educational Rights and Privacy Act of 1974, to
facilitate the transfer of disciplinary records relating to the suspen-
sion [ e+—exputsion] of a student to any public or nonpublic elementary
or secondary school in which such student enrolls or seeks, intends or
is instructed to enroll, on a full-time or part-time basis unless such
record has been expunged pursuant to section twenty-eight hundred one of
this chapter.

8§ 3-a. Section 305 of the education |aw is anmended by adding three new
subdi vi sions 57, 59 and 60 to read as follows:

57. The conm ssioner shall provide technical assistance to schoo
districts, boards of cooperative educational services, and charter
school s about the devel opnent. inplenentation and evaluation of a schoo
district's or charter school's code of conduct including:

(a) one or nore nodel codes of conduct, designed to reduce the use of
suspensions, that neet the requirenments of sections twenty-eight hundred
one and thirty-two hundred fourteen of this chapter;

(b) best practices for age-appropriate, graduated and proportionate
discipline as set out in section twenty-eight hundred one of this chap-
ter;

(c) a matrix of student nisconduct and the interventions and discipli-
nary neasures that provide age-appropriate, graduated and proportionate
intervention designed to reduce reliance on suspensions and referrals to
| aw enf or cenent ;

(d) guidelines for appropriate and school-wide inplenentation of
restorative practices; and

(e) fornms necessary to inplenent student notification and due process
requirenents of section twenty-eight hundred one and thirty-twd hundred
fourteen of this chapter.

59. The conmi ssioner shall, pursuant to an appropriation in the state
budget, provide funds to school districts for inplenentation of a
school's code of conduct including nmandatory pre-service and in-service
training of school personnel about prevention, restorative practices and
other interventions and disciplinary neasures to respond to student
m sconduct as required by section twenty-eight hundred one of this chap-
ter.

60. The conmi ssioner shall be authorized to provide funds for training
school personnel included in section twenty-eight hundred one of this
chapter only to the extent that the state budget includes an appropri-
ation for such training
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8§ 4. Subparagraph 1 of paragraph c of subdivision 3 of section 3214 of

the education | aw, as anended by chapter 380 of the laws of 2001, is
amended to read as foll ows:
(1) [

days] Lonq tern1susoen5|on The board of educatlon board of trustees,
other governing body, the chancellor of the city school district in the
case of the city school district of the city of New York, superintendent
of schools or district superintendent of schools where the student
attends shall have the power to suspend for a period not to exceed twen-
ty school days any student who engages in behavior that results in seri-
ous physical injury to students, staff, or others or any student who is
in grades four through twelve, if a determnation is nade that the
student engaged in behavior that violated the code of conduct for which
|l ong term suspension may be warranted. Such suspension shall not be
i nposed unl ess such [pupi] student and the parent or person in parental
relation to such [pupi-] student shall have had an opportunity for a
fair heari ng[ —4penr—+easenable]. Once a decision has been made to seek a
long term suspension, witten notice shall be provided to the student
and the parent or person in parental relation to the student. Such wit-
ten notice, [at—which—such—pupit] shall include a description of the
facts and circunstances upon which the alleged violations of the code of
conduct are based, the section of the code of conduct that the student
is charged to have violated, the disciplinary action that may be
warranted, the Il ength of a possible suspension, copies of all evidence
regarding the alleged incident, and the date, tine and place schedul ed
for the hearing. Such hearing shall be convened within five days of the
witten notice, unless the parent or person in parental relation or
student requests a |later date. At the hearing. the student shall have
the right of representation by counsel, with the right to request the
presence of and question wi tnesses agai nst such [pupit+] student and to

request the presence of and present w tnesses and ot her evidence on his

or her behalf Wer e [ a—pupiH—has—beer—suspended—-R—accordanrce—w-th—thi-s

desi-grate—a—heari-rg—eolH-cer—to—conduet—t-he—heari-rg] the student is é

student with a disability or a student presuned to have a disability,
the provisions of subdivision six of this section shall also apply.
[ Fre—hearing—oefficer] The board of education, board of trustees, other
governing body, the chancellor of the city school district in the case
of the city school district of the city of New York, superintendent of
schools or district superintendent shall conduct the hearing and issue a
decision, or nmry designate a hearing officer to do so. The entity or
individual that conducts the hearing shall be authorized to admnister
oaths and to issue subpoenas in conjunction with the proceedi ng [ befere
hivl. A record of the hearing shall be maintained, but no stenographic
transcript shall be required and [a—+tape] an _audio recording shall be
deenmed a satisfactory record. The entity or individual conducting the
hearing shall consider only the evidence presented at the hearing.
det ernmi ne whether the charge has been established by a preponderance of
the evidence and may uphold, reduce or disniss the proposed charge. The
[ hearing—ofifiecer] entity or individual conducting the hearing shall make
witten findings of fact and [F@G@ﬂﬁéﬂd&%+€ﬂ$—éé%44ﬂ shall decide the
approprlate neasure of dISCIpllne [
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-], if any. The enti-
ty or individual conducting the hearing shall issue a witten decision
to the school and the parent or person in parental relation to the
student wthin three days of the hearing. If the entity or individua
conducting the hearing determ nes that a suspension of six to twenty
days is warranted, the witten decision shall state the |length of the
suspension, findings of fact, reasons for the determ nation, procedures
for appeal. and the date by which the appeal shall be filed. Were the
basis for the suspension is, in whole or in part, the possession on
school grounds or school property by the student of any firearm rifle,
shot gun, dagger, dangerous knife, dirk, razor, stiletto or any of the

weapons, instrunents or appliances specified in subdivision one of
section 265.01 of the penal law, the hearing officer or superintendent
shall not be barred fromconsidering the adm ssibility of such weapon,
i nstrunent or appliance as evidence, notw thstanding a determ nation by
a court in a crimnal or juvenile delinquency proceeding that the recov-

ery of such weapon, instrunent or appliance was the result of an unlaw
ful search or seizure. |f suspension is inposed, the school district or
charter school shall establish an education plan for the student
consistent with the requirenents in section twenty-eight hundred one of

this chapter, including academ c and support services, and a plan for
the student's reinstatenent to school.

8 5. Paragraphs d and f of subdivision 3 of section 3214 of the educa-
tion law, as amended by chapter 181 of the laws of 2000, are anended to
read as foll ows:

[¢-] 3. a. Consistent with the federal gun-free schools act of nine-
teen hundred ninety-four, any public school [pupi-] student who is
det erm ned under [this] subdivision two of this section to have brought
a weapon to school shall be suspended for a period of not |ess than one
cal endar year and any nonpublic school [pupi] student participating in
a program operated by a public school district using funds fromthe
el enentary and secondary education act of nineteen hundred sixty-five
who is determ ned under [this] subdivision two of this section to have
brought a weapon to a public school or other prem ses used by the schoo
district to provide such prograns shall be suspended for a period of not
| ess than one cal endar year from participation in such program The
procedures of this subdivision shall apply to such a suspension of a
nonpubl i ¢ school [pupi] student. A superintendent of schools, district
superintendent of schools or community superintendent shall have the
authority to nodify this suspension requirenment for each student on a
case-by-case basis. The determination of a superintendent shall be
subject to review by the board of education, board of trustees, other
governi ng body or the chancellor of the city school district in the case
of the city school district of the city of New York, pursuant to para-
graph ¢ of [this] subdivision two of this section and the comn ssioner
pursuant to section three hundred ten of this chapter. Nothing in this
subdivision shall be deened to authorize the suspension of a student
with a disability in violation of +the individuals wth disabilities
education act or article eighty-nine of this chapter. A superintendent
shall refer the [pupi] student under the age of sixteen who has been
determned to have brought a weapon to school in violation of [#his]
subdi vision two of this section to a presentment agency for a juvenile
del i nquency proceedi ng consistent with article three of the famly court
act except a student fourteen or fifteen years of age who qualifies for
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juvenil e offender status under subdivision forty-two of section 1.20 of
the crimnal procedure |aw. A superintendent shall refer any [ pupH]
student sixteen years of age or older or a student fourteen or fifteen
years of age who qualifies for juvenile offender status under subdivi-
sion forty-two of section 1.20 of the crinminal procedure |law, who has
been determined to have brought a weapon to school in violation of
[ this] subdivision two of this section to the appropriate |law enforce-
ment officials.

b. Nothing in this paragraph shall be deened to nandate such action by
a school district or charter school pursuant to subdivision two of this
section where such weapon or firearmis possessed or brought to schoo
with the witten authorization of such educational institution in a
nanner aut horized by article two hundred sixty-five of the penal |aw for
activities approved and authorized by the board of trustees, board of
education, other governing body or the chancellor of the city schoo
district in the case of the city school district of the city of New York
and such governi ng body adopts appropriate safeguards to ensure student

safety.
c. As used in this paraagraph:
(1) "firearm' shall nean a firearm as defined in subsection a of

section nine hundred twenty-one of title eighteen of the United States
Code; and

(2) "weapon" shall be as defined in paragraph 2 of subsection g of
section nine hundred thirty of title eighteen of the United States Code.

[£] 5. Definition. Whenever the term "board of education, board of
trustees, other governing body, the chancellor of the city schoo
district in the case of the city school district of the city of New
Yor k or superintendent of schools" is wused in this [subdirdsion]
section, it shall be deened to include charter schools, community boards
of education and conmunity superintendents governing conmunity districts
in accordance with the provisions of article fifty-two-A of this chap-

ter. [Ee#——Lhe——pH#p9se——e}—Lh+§—sHbd+y+s+99?—Lhe—%e;n;lmeapenl—neans—a
3 LG : s : -] Hre-ee A 6 :

8 6. Paragraph g of subdivision 3 of section 3214 of the education
| aw, as anmended by chapter 181 of the laws of 2000, «clause (ii) of
subpar agraph 3 as anmended by chapter 380 of the |aws of 2001, is anended
to read as follows:

[¢=] 6. Discipline of students with disabilities and students presuned
to have a disability for discipline purposes. [£5] a. Notw thstandi ng
any ot her provision of this [subdiHsien] section to the contrary, a
student with a disability as such termis defined in section forty-four
hundred one of this chapter and a student presunmed to have a disability
for discipline purposes, may be suspended or renmoved fromhis or her
current educational placenment for violation of [schesl—rules—eonly] the
code of conduct in accordance with the procedures established in this
section, the regulations of the conm ssioner inplenenting this [para—
gaph] section, and subsection (k) of section fourteen hundred fifteen
of title twenty of the United States code and the federal regulations
i npl ementing such statute, as such federal [aw and regul ations are from
time to tinme anended. Nothing in this [paragraph] section shall be
construed to confer greater rights on such students than are conferred
under applicable federal |aw and regulations, or to limt the ability of
a school district to change the educational placenent of a student with
a disability in accordance with the procedures in article eighty-nine of
this chapter.
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[£2] b. As used in this [paragraph-] subdivision

(1) a "student presuned to have a disability for discipline purposes”
shall nean a student who the school district is deemed to have know edge
was a student with a disability before the behavior that precipitated
disciplinary action wunder the criteria in subsection (k)(8) of section
fourteen hundred fifteen of title twenty of the United States code and
the federal regulations inplenenting such statute[-]; and

(2) a "manifestation team nmeans a representative of the schoo
district, the parent or person in parental relation, and relevant
menbers of the conmittee on special education, as determ ned by the
parent or person in parental relation and the district.

[3>] c. In applying the federal |aw consistent with this section:

[65] (1) in the event of a conflict between the procedures estab-
lished in this section and those established in subsection (k) of
section fourteen hundred fifteen of title twenty of the United States
code and the federal regulations inplenenting such statute, such federa
statute and regul ati ons shall govern.

[6--] (2) the board of trustees or board of education of any schoo
district, a district superintendent of schools or a building principa
shall have authority to order the placenent of a student with a disabil-
ity into an appropriate interimalternative educational setting, another
setting or suspension for a period not to exceed five consecutive school
days where such student is suspended pursuant to this subdivision and,
except as otherwi se provided in [elause—{v)] paragraph f of this
[ subparagraph] subdivision, the suspension does not result in a change
in placenent under federal |aw.

[ -] (3) the superintendent of schools of a school district, either
directly or upon recomendation of a hearing officer designated pursuant
to paragraph c of [this] subdivision two of this section, may order the
pl acement of a student wth a disability into an interimalternative
educational setting, another setting or suspension for up to ten consec-
utive school days, inclusive of any period in which the student is
placed in an appropriate interim alternative educational placenent,
anot her setting or suspension pursuant to clause [+ tw of this
subparagraph for the behavior, where the superintendent determ nes in
accordance with the procedures set forth in this subdivision that the
student has engaged in behavior that violates the code of conduct and
warrants a suspension, and, except as otherwise provided in [e&lause
4] paragraph f of this [subparagraph] subdivision, the suspension
does not result in a change in placenent under federal |aw

[E=~4] d. the superintendent of schools of a school district, either
directly or upon recommendation of a hearing officer designated pursuant
to paragraph ¢ of [this] subdivision two of this section, nmay order the
change in placenent of a student with a disability to an interim alter-
native educational setting for up to forty-five days, but not to exceed
the period of suspension ordered by a superintendent in accordance wth
thi s subdivision, under the circunstances specified in subsection (k)(1)
of section fourteen hundred fifteen of title twenty of the United States
code and the federal regulations inplenmenting such statute.

[5] e. the terns "day,"” "business day," and "school day" shall be as
defined in section 300.9 of title thirty-four of the code of federa
regul ati ons.

[E+] f. notwithstanding any other provision of this subdivision to
the contrary, upon a determination by the comrittee on special education
that the behavior of a student with a disability was not a nanifestation
of the student's disability, such student may be disciplined pursuant to




OCOO~NOUIRWNPEF

S. 767 25

this section in the same manner as a nondi sabl ed student, except that
such student shall continue to receive services to the extent required
under federal |aw and regul ations.

[+H4+] g. an inpartial hearing officer appointed pursuant to subdivi-
sion one of section forty-four hundred four of this chapter may order a
change in placenent of a student with a disability to an appropriate
interim alternative educational setting for not nore than forty-five
days under the circunstances specified in subsections (k)(2) and (k) (7)
of section fourteen hundred fifteen of title twenty of the United States
code and the federal regulations inplenenting such statutes, provided
that such procedure nmay be repeated, as necessary.

[(+H+3] h. nothing in this section shall be construed to authorize
t he suspension or renpval of a student with a disability fromhis or her
current educational placenment [fe+r—Holation—oef—school—ules] follow ng
a determnation by the committee on special education that the behavior
is a manifestation of the student's disability, except as authorized
under federal |aw and regul ations.

[(-49] i. the conmissioner shall inplement this paragraph by adopting
regul ations which coordinate the procedures required for discipline of
students with disabilities, and students presuned to have a disability
for discipline purposes, pursuant to subsection (k) of section fourteen
hundred fifteen of title twenty of the United States code and the feder-
al regulations inplenenting such statute, with the general procedures
for student discipline under this section.

8§ 7. Paragraphs a, b and c of subdivision 3-a of section 3214 of the
education | aw, as added by chapter 181 of the | aws of 2000, are anended
to read as follows:

[2=] b. Such teacher shall informthe [pupi] student, the parent or
person in parental relation to the student and the school principal of
the reasons for the renoval. [ H—he—teocher—irds—thet—the—pup-l—s

Bop—s—remeval—

b-] c. The principal shall informthe parent or person in parental
relation to such [pupil] student of the renmpval and the reasons therefor
within twenty-four hours of the [pupilt—s] student's renoval. The
[ popi+] student and the parent or person in parental relation shall
upon request, be given an opportunity for an infornal conference wth
the principal to discuss the reasons for the renoval. [H—+the—pupi

i ; ] The principal shall provide an explanation of
the basis for the renoval and all ow the [pupi] student and/or parent or
person in parental relation to the [pupit] student an opportunity to
present the [pupit—s] student's version of relevant events. Such
informal [hearing] conference shall be held within forty-eight hours of
the [ pupit—s] student's renoval, provided that if such forty-eight hour
period does not end on a school day, it shall be extended to the corre-
sponding time on the second school day next following the pupil's
student's renmpval. A parent or person in parental relation to the
student may request that the informal conference take place later than
forty-eight hours after the student's renoval. For purposes of this
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subdi vi si on, "school day" shall nean a school day as defined pursuant to
paragraph e of subdivision six of this section.

[e<] d. The principal shall not set aside the discipline inposed by
the teacher unless the principal finds that the charges against the
[ popit+] student are not supported by substantial evidence or that the
[ popit—s] student's renoval is otherwise in violation of law or that the
conduct warrants suspension fromschool pursuant to this section and a
suspension will be inposed. The principal's determ nation nade pursuant
to this paragraph shall be nade by the close of business on the day
succeeding the forty-eight hour period for an informal [heanrg] confer-
ence contained in paragraph [B] c of this subdivision.

8§ 8. Clause (j) of subparagraph 3 of paragraph b of subdivision 1 of
section 4402 of the education |aw, as added by chapter 311 of the |aws
of 1999, is anended to read as foll ows:

(j) I'n accordance with the regulations of the conm ssioner and
subsection (k) of section fourteen hundred fifteen of title twenty of
the United States code and the inplenenting federal regulations, to
conduct a review to determ ne whether behavior of a student with a disa-
bility which violates the applicable school rules or code of conduct and
results in a change in placenent under federal |aw, including but not
limted to placenent in an interim alternative educational setting
pursuant to [elause{iv—or{vii—of subparagraphthree of paragraph g
paragraphs d or g of subdivision [th+~ee] six of section thirty-two
hundred fourteen of this chapter, was a nanifestation of the student's
disability, provided that other qualified school district personnel may
participate in such review

8 9. Paragraph b of subdivision 4 of section 4404 of the education
| aw, as anended by chapter 378 of the laws of 2007, is anended to read
as foll ows:

b. For students with disabilities placed in an interimalternative
educational setting pursuant to [e&ladse—{iv—or—Hi)—of—subparagraph
three—of—paragraph—¢g] paragraphs d or g of subdivision [+h+ee] six of

section thirty-two hundred fourteen of this chapter, during the pendency
of proceedi ngs conducted pursuant to this section in which the parents
or persons in parental relation challenge the interimalternative educa-
tional setting or a nmanifestation determ nation, the student shal
remain in the interimalternative educational setting pending the deci-
sion of the inpartial hearing officer or until expiration of the tinme
period of the student's placenent in an interimalternative educationa
setting, whichever comes first, unless the |local school district and the
parents or persons in parental relation otherwi se agree. After the expi-
ration of such placenment in an interimalternative educational setting
if the school district proposes to change the student's placenent,
during the pendency of any proceedings to challenge the proposed change
in placenent, the student shall return to and remain in the current
educational placenent, which shall be the student's placenent prior to
the interimalternative educational setting, unless the Ilocal schoo
district and the parents or persons in parental relation otherw se agree
or unless as aresult of a decision by an inpartial hearing officer in
an expedited hearing, the interim alternative educational setting is
extended for a period not to exceed forty-five school days based on a
determ nation that maintaining the current educational placenment of the
student is substantially likely to result ininjury to the student or to
others. Such procedure for extension of an interimalternative educa-
tional setting nmay be repeated as necessary.
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8§ 10. Paragraph b of subdivision 4 of section 4404 of the education
law, as anended by chapter 311 of the laws of 1999, is anended to read
as foll ows:

b. For students wth disabilities placed in an interimalternative
educational setting pursuant to [e&eladse—{iv)—o—Hi)—of—subparagraph
thee—of—paragraph—¢g] paragraphs d or g of subdivision [th+ee] six of
section thirty-two hundred fourteen of this chapter, during the pendency
of proceedi ngs conducted pursuant to this section in which the parents
or persons in parental relationship challenge the interimalternative
educational setting or a manifestation determination, the student shal
remain in the interimalternative educational setting pending the deci-
sion of the hearing officer or until expiration of the time period of
the student's interim alternative placenent, whichever cones first,
unl ess the |l ocal school district and the parents or persons in parenta
relationship otherwise agree. After the expiration of such interim
alternative educational placenent, if the school district proposes to
change the student's placenent, during the pendency of any proceedi ngs
to chal l enge the proposed change in placement, the student shall return
to and remain in the current educational placenent, which shall be the
student's placenment prior to the interim alternative educati ona
setting, unless the local school district and the parents or persons in
parental relationship otherwi se agree or unless as a result of a deci-
sion by an inpartial hearing officer in an expedited hearing, the inter-
im alternative educational setting is extended or another appropriate
pl acement is ordered for a period not to exceed forty-five days based on
a determnation that nmaintaining the current educational placenent of
the student is substantially likely to result in injury to the student
or to others. Such procedure for extension of an interim alternative
educational setting nmay be repeated as necessary.

8§ 11. This act shall take effect immediately; provided, however that:

a. the amendnents to subdivision 3 of section 2801 of the education
| aw made by section one of this act shall be subject to the expiration
and reversion of such subdivision pursuant to section 34 of chapter 91
of the laws of 2002, as amended, when upon such date the provisions of
section two of this act shall take effect;

b. the amendments to subparagraph 1 of paragraph c¢ of subdivision 3 of
section 3214 of the education |aw nmade by section three of this act
shall be subject to the expiration and reversion of such subparagraph
pursuant to subdivision (a) of section 8 of chapter 430 of the | aws of
2006, as anended, when upon such date the provisions of section four of
this act shall take effect;

c. the anendnments to paragraphs d and f of subdivision 3 of section
3214 of the education | aw made by section three of this act shall be
subject to the expiration and reversion of such paragraphs pursuant to
section 4 of chapter 425 of the | aws of 2002, as anended, when upon such
date the provisions of section five of this act shall take effect;

d. the anendnents to paragraph g of subdivision 3 of section 3214 of
the education | aw made by section three of this act shall be subject to
the expiration and reversion of such paragraph pursuant to section 22 of
chapter 352 of the laws of 2005, as amended, and shall be subject to the
expiration and reversion of clause (v) of subparagraph 3 of such para-
graph pursuant to subdivision d of section 27 of chapter 378 of the | aws
of 2007, as anended, when upon such date the provisions of section six
of this act shall take effect;

e. the anendnents to paragraphs a, b and c¢ of subdivision 3-a of
section 3214 of +the education |aw made by section three of this act
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shal |l be subject to the expiration and reversion of such paragraphs
pursuant to section 12 of chapter 147 of the laws of 2001, as anended,
when upon such date the provisions of section seven of this act shal
take effect;

f. the anmendnents to subdivision 7 of section 3214 of the education
| aw, made by section three of this act, shall not affect the repeal of
such subdivi sion and shall be deened repeal ed therewth;

g. the anendnments to clause (j) of subparagraph 3 of paragraph b of
subdi vision 1 of section 4402 of the education | aw made by section eight
of this act shall take effect on the same date as the reversion of
clause (j) of subparagraph 3 of paragraph b of subdivision 1 of section
4402 of the education law as provided in section 22 of chapter 352 of
the laws of 2005, as anended and section 27 of chapter 378 of the | aws
of 2007, as amended; and

h. the amendnments to paragraph b of subdivision 4 of section 4404 of
the education |aw nade by section nine of this act shall be subject to
the expiration and reversion of such paragraph pursuant to section 22 of
chapter 352 of the laws of 2005, as anended, and subdivision d of
section 27 of <chapter 378 of the |Iaws of 2007, as anended, when upon
such date the provisions of section ten of this act shall take effect.



