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STATE OF NEW YORK

7156

| N SENATE

January 9, 2020

I ntroduced by Sens. NMARTINEZ, GAUGHRAN, BROCKS -- read tw ce and ordered
printed, and when printed to be committed to the Conmttee on Codes

AN ACT to amend the criminal procedure law, in relation to elimnating
bail and providing for pretrial detention; to amend the judiciary |aw,
inrelation to an annual report on pretrial release and detention
outcones; and to repeal certain provisions of the crinminal procedure
law and the insurance lawrelating to bail and bail bonds

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subparagraph (viii) of paragraph (b) of subdivision 1 of
section 150.20 of the crimnal procedure |aw, as added by section 1-a of
part JJJ of chapter 59 of the laws of 2019, is anended and a new subpar-
agraph (ix) is added, to read as foll ows:

(viii) it reasonably appears to the officer, based on the observed
behavior of the individual in the present contact with the officer and
facts regarding the person's condition that indicates a sign of distress
to such a degree that the person wuld face harm w thout imediate
medi cal or nental health care, that bringing the person before the court
would be in such person's interest in addressing that need; provided,
however, that before making the arrest, the officer shall nake al
r easonabl e efforts to assist the person in securing appropriate
services[—]; _and

(ix) the person is unlikely to return to court on the return date of
an appearance ticket for reasons specific to the facts of the case that
the officer can articulate in the information or m sdeneanor conplaint.
These reasons cannot rely solely on the defendant's prior crimnal
hi story or place of residence.

8§ 2. Subdivisions 3-a, 4 and 5 of section 500.10 of the crimnal
procedure |aw, subdivision 3-a as added and subdivisions 4 and 5 as
anended by section 1-e of part JJJ of chapter 59 of the laws of 2019,
are anmended and a new subdivision 6-a is added to read as foll ows:

3-a. "Rel ease under non-nonetary conditions." A court releases a prin-
ci pal under non-nonetary conditions when, having acquired control over a
person, it authorizes the person to be at liberty during the pendency of

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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the crimnal action or proceeding involved under conditions ordered by
the court, which shall be the least restrictive conditions that wll

reasonably assure the principal's return to court. Such conditions may
i ncl ude, anong ot her conditions reasonabl e under the circunstances: that
the principal be in contact wth a pretrial services agency serving
principals in that county; that the principal abide by reasonable, spec-
ified restrictions on travel that are reasonably related to an actua

risk of flight fromthe jurisdiction; that the principal refrain from
posseSS|ng a firearm destructlve device or other dangerous weapon;

LeLuLn—L9—e9uLL——Lhe—pe;sen—b@—p#a@ed——+4ﬂ reasonabl e pretrial super -

vision wth a pretrlal servi ces agency serving principals in that coun-

! -] the principal's |ocation
be nonitored wi th an approved electronic nonitoring device, in accord-
ance with [sueh] subdivision [few+] three of section 510.40 of this
title. A principal shall not be required to pay for any part of the cost
of release on non-nonetary conditions.

4. "Commt to the custody of the sheriff." A court commits a principal
to the custody of the sheriff when, having acquired control over the
principal's person, it orders that the principal be confined in the
custody of the sheriff | ! = !

] ] ] pending the outcone of a hearing under article five
hundred forty-five of this title, as to whether the individual shall be
ordered into pretrial detention.

5. "Securing order" neans an order of a court [eemmtiihg—a—priAcipal-

the—pr-Reipal—under—Ron—BRetary—eondi-Hons]  that elther rel eases a

princi pal under personal recognizance, or releases the principal under

non-nonetary conditions, all wth the direction that the principa
return to the court for future court appearances and be at all tines
anenable to the orders and processes of the court.

6-a. "Pretrial detention." A county or superior court nmay commit a

principal to pretrial detention if, after a hearing and making such
findings as specified in article five hundred forty-five of this title,
a judge so orders detention.

8 3. Subdivisions 21 and 22 of section 500.10 of the «criminal proce-
dure | aw are REPEALED.

8 4. Subdivision 1 of section 510.10 of the criminal procedure |aw, as
anended by section 2 of part JJJ of chapter 59 of the laws of 2019, is
amended and a new subdivision 1-a is added to read as foll ows:

1. Wien a principal, whose future court attendance at a crimnal
action or proceeding is or may be required, comes under the control of a
court, such court shall, in accordance with this title, by a securing
order release the principal on the principal's own recognizance, rel ease
the principal under non-nonetary conditions, [e~—where—authorized—iix
bai+] or commit the principal to the custody of the sheriff. In all such
cases, except where another type of securing order is shown to be
required by law, the court shall release the principal pending trial on
the principal's own recognizance, unless it is denpnstrated and the
court nakes an individualized determnation that the principal poses a
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risk of flight to avoid prosecution or the court finds that rel ease on

recogni zance will not reasonably assure the individual's court attend-
ance. If such a finding is made, the court mnmust select the |east
restrictive alternative and condition or conditions that will reasonably
assure the oprincipal's return to court. The court shall explainits

choi ce of release, release with conditions[—->ba-] or remand on the
record or in writing.

1-a. Notwi thstanding subdivision one of this section, in cases where
the people indicate that they intend to nove for pretrial detention as
set forth in article five hundred forty-five of this title, the court
may conmit the defendant to the custody of the sheriff or issue a secu-
rity order in accordance with article five hundred forty-five of this
title.

8§ 5. Subdivisions 3, 4 and 5 of section 510.10 of the crinminal proce-
dure | aw are REPEALED and subdivision 6 is renunbered subdi vi sion 3.

8 6. Section 510.20 of the <crimnal procedure law, as anended by
section 3 of part JJJ of chapter 59 of the |aws of 2019, is anended to
read as foll ows:

§ 510.20 Application for a change in securing order based on a materia
change in circunstances.

1. Upon any occasion when a court has issued a securing order with
respect to a principal and the principal is confined in the custody of
the sheriff as a result of the securing order or a previously issued
securing order, the principal may make an application for recognizance,
rel ease under non-nonetary conditions [e~bai]. Upon any occasion when
a court has issued a securing order with respect to the principal, the
principal or other people may nmake an application for a different secur-
ing order due to a material change in circunstances.

2. (a) The principal is entitled to representation by counsel in the
maki ng and presentation of such application. If the principal is finan-
cially unable to obtain counsel, counsel shall be assigned to the prin-
ci pal .

(b) Upon such application, the principal nmust be accorded an opportu-
nity to be heard, present evidence and to contend that an order of
recogni zance, release under non-nonetary conditions or|—where—author—
zed—bail—mist—or—should—issue-] that the court should release the
principal on the principal's own recognizance or under non-nonetary
condi tions [+ather—thanfix-bail], and that if bail is authorized and
fixed it should be in a suggested anobunt and form

(c) Upon such application, the people nust be accorded an opportunity
to be heard, present evidence and to contend that a different securing
order nmust or should issue because, due to a material change in circum
stances, the current order is either too restrictive or not restrictive
enough to reasonably ensure a principal's appearance in court. In acting
upon such an application, the court shall select the |least restrictive
alternative that will reasonably ensure a court appearance.

8§ 7. Section 510.30 of the crimnal procedure law, as anended by
section 5 of part JJJ of chapter 59 of the |aws of 2019, is anended to
read as foll ows:

§ 510.30 Application for securing order; rules of Jlaw and criteria
controlling determ nation

1. Wth respect to any principal, the court in all cases, unless
ot herwi se provided by |aw, nust inmpose the |east restrictive kind and
degree of control or restriction that is necessary to secure the princi-
pal's return to court when required. In determning that matter, the
court nust, on the basis of available information, consider and take
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into account information about the principal that is relevant to the
principal's return to court, including:

(a) [Fhe] Information about the principal's activities [and], history
and conmunity ties that is relevant to court appearance;

(b) If the principal is a defendant, the charges facing the principal;

(c) The principal's crimnal conviction record if any; provided that
the court nust also consider the tine that has el apsed since the occur-
rence of the crine and the age of the principal at the tinme of the
occurrence of such delinquent or youthful offender conduct;

(d) The principal's record of previous adjudication as a juvenile
del i nquent, as retained pursuant to section 354.2 of the famly court
act, or, of pending cases where fingerprints are retained pursuant to
section 306.1 of such act, or a youthful offender, if any;

(e) The principal's previous record, if any, responding to court
appearances when required or with respect to flight to avoid crim nal

prosecuti on;

9>] Where the principal is charged with a crime or crinmes against a
menber or nenbers of the sane famly or household as that termis
defined in subdivision one of section 530.11 of this title, the follow
ing factors:

(i) any violation by the principal of an order of protection issued by
any court for the protection of a nenber or menbers of the sanme famly
or household as that termis defined in subdivision one of section
530.11 of this title, whether or not such order of protection is
currently in effect; and

(ii) the principal's history of use or possession of a firearm [and

] (g) If the principal is a defendant, in the case of an applica-
tion for a securing order pending appeal, the nerit or lack of nerit of
t he appeal [ -] _and

(h) If the principal is a defendant, the sentence which nmay be or has
been inposed upon conviction.

2. Wwere the principal is a defendant-appellant in a pending appea
froma judgnment of conviction, the court mnmust also consider the likeli-
hood of wultimate reversal of the judgnment. A determ nation that the
appeal is palpably without nerit alone justifies, but does not require,
a denial of the application, regardless of any determ nation nmade with
respect to the factors speC|f|ed i n subdivision one of this sectlon

8 8. Sectlon 510 40 of the crim nal procedure law, as anended by
section 6 of part JJJ of chapter 59 of the laws of 2019, is anmended to
read as foll ows:

§ 510.40 Court notification to principal of conditions of rel ease and of
al l eged violations of conditions of rel ease.

1. Upon ordering that a principal be released on the principal's own
recogni zance, or released under non-nonetary conditions|[—e—Fbait
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has—been—L+*ed——apen—the-pes%+hg—ei—ba++—q the court nmnust direct the

principal to appear in the crimnal action or proceeding involved when-
ever the principal's attendance may be required and to be at all tines

anenable to the orders and processes of the court. If [sush—p;+ne+paL—+s

the prlnC|paI is a defendant, the court shall also dlrect the def endant
not to commit a cr|ne mhlle at liberty upon the court's securlnq or der.

3-] Non-nonetary conditions of release shall be individualized and
established in witing by the court. The court shall notify the princi-
pal of any of the conditions under which the principal is subject, in
addition to the directions in subdivision one of this section, in a
nmanner sufficiently clear and specific to serve as a quide for the prin-
cipal's conduct and the consequences for violations of those conditions,
which could include revoking of the securing order, setting of a nore
restrictive securing order or after a nption and a hearing prescribed in
article five hundred forty-five of this title, pretrial detention. At
future court appearances, the court shall consider a | essening of condi-
tions or nodification of conditions to a | ess burdensone form based on
the principal's conpliance mnth such condltlons of release [ o—the

4] 3; (a) El ectronic nDnltorlng of a principal's Iocatlon may be
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court] the defendant is charged with a felony or a misdeneanor crine
involving a person of the sane household as defined in subdivision one
of section 530.11 of this title and the court finds, after notice and an
opportunity to be heard, that no other nonnobnetary condition or sets of
conditions will reasonably ensure a principal's return to court.

(b) The specific method of electronic nonitoring of the principal's
| ocation nust be approved by the court. It nust be the |east restrictive
procedure and nmethod that will reasonably assure the principal's return
to court, and unobtrusive to the greatest extent practicable.

(c) Electronic nonitoring of the Ilocation of a principal may be
conducted only by a public entity under the supervision and control of a
county or nunicipality or a non-profit entity under contract to the
county, nunicipality or the state. A county or nunicipality shall be
authorized to enter into a contract with another county or municipality
in the state to nonitor principals wunder non-nonetary conditions of
release in its county, but counties, rmunicipalities and the state shal
not contract with any private for-profit entity for such purposes.

(d) Electronic nonitoring of a principal's location may be for a nmaxi-
mum peri od of sixty days, and nay be renewed for such period, after
notice, an opportunity to be heard and a de novo, individualized deter-
m nation in accordance with this subdivision, which shall be explained
on the record or in witing.

5-] 4. If a principal is released under non-nmonetary conditions, the
court shall, on the record and in an individualized witten docunent
provided to the principal, notify the principal, in plain |anguage and a
manner sufficiently clear and specific:

(a) of any conditions to which the principal is subject, to serve as a
gui de for the principal's conduct; and

(b) that the possible consequences for violation of such a condition
may include revocation of the securing order and the ordering of a nore
restrictive securing order.

5. In the event of nonconpliance with the conditions of release, the
court, wupon notion by the people and only after affording the defendant
and defendant's counsel notice of the alleged nonconpliance and an
opportunity to be heard, may revoke and nodify the securing order. In
det erm ni ng whether to revoke and nodify the securing order, the court
nust consider the facts, nature, willfulness and the seriousness of the
nonconpl i ance. The court may only set a nbre restrictive condition or
conditions if it finds that such conditions are necessary to reasonably
ensure the defendant's appearance in court.

8§ 9. Section 510.43 of the crimnal procedure |aw, as added by section
7 of part JJJ of chapter 59 of the laws of 2019, is anended to read as
fol | ows:

8§ 510.43 Court appearances: additional notifications.

The court or, wupon direction of the court, a certified pretrial
servi ces agency, shall notify all principals released under non-nonetary
condi tions and on recogni zance of all court appearances in advance by
text nmessage, telephone call, electronic mail or first class mail. The
chief admnistrator of the courts shall, pursuant to subdivision one of
section 10.40 of this chapter, develop a formwhich shall be offered to
the principal at court appearances. On such form which upon conpletion




OCOO~NOUIRWNPEF

S. 7156 7

shall be retained in the court file, the principal may select one such
preferred manner of notice. In no instance, however, shall the princi-
pal's failure to receive such additional notifications in addition to
verbal notification at court appearances, constitute grounds to excuse
the principal's failure to appear at court proceedings.

8§ 10. Article 520 of the crimnal procedure |aw is REPEALED

8§ 11. The article heading of article 530 of the crimnal procedure |aw
is anended to read as foll ows:

SECURI NG ORDERS [ O—RECOGNI-ZANCE-OR-BAL]
W TH RESPECT TO DEFENDANTS | N CRI M NAL ACTI ONS
AND PROCEEDI NGS- - WHEN AND BY VHAT
COURTS AUTHORI ZED

8§ 12. Section 530.10 of the crimnal procedure law, as anended by
section 11 of part JJJ of chapter 59 of the |aws of 2019, is anmended to
read as foll ows:

§ 530. 10 [ &de zanece 3 Lt
bai] Securing orders; in general.

Under circunstances prescribed in this article, a court, upon applica-
tion of a defendant charged with or convicted of an offense, is required
to issue a securing order for such defendant during the pendency of
ei ther:

1. Acrimnal action based upon such charge; or

2. An appeal taken by the defendant froma judgnment of conviction or a
sentence or froman order of an intermedi ate appellate court affirmng
or nodifying a judgnment of conviction or a sentence.

§ 13. Subdivision 4 of section 530.11 of the crimnal procedure I|aw,
as anended by section 12 of part JJJ of chapter 59 of the |aws of 2019
is amended to read as follows:

4. When a person is arrested for an alleged famly offense or an
alleged violation of an order of protection or tenporary order of
protection or arrested pursuant to a warrant issued by the suprene or
famly court, and the suprenme or famly court, as applicable, is not in
session, such person shall be brought before a local crimnal court in
the county of arrest or in the county in which such warrant is return-
abl e pursuant to article one hundred twenty of this chapter. Such [ ocal
crimnal court nmay issue any order authorized under subdivision el even
of section 530.12 of this article, section one hundred fifty-four-d or
one hundred fifty-five of the famly court act or subdivision three-b of
section two hundred forty or subdivision tw-a of section two hundred
fifty-two of the donmestic relations law, in addition to discharging
other arraignnment responsibilities as set forth in this chapter. In
maki ng such order, the local crimnal court shall consider [de—roveo—the
recomrendationr—and] the securing order, if any, made by the suprene or
famly court as indicated on the warrant or certificate of warrant.
Unless the petitioner or conplainant requests otherw se, the court, in
addition to scheduling further crimnal proceedings, if any, regarding
such alleged famly offense or violation allegation, shall make such
matter returnable in the suprene or famly court, as applicable, on the
next day such court is in session.

8 14. Subdivisions 9 and 11 of section 530.12 of the criminal proce-
dure law, subdivision 9 as anmended by section 81 of subpart B of part C
of chapter 62 of the |aws of 2011, subdivision 11 as anended by section
15 of part JJJ of chapter 59 of the laws of 2019, are anended to read as
fol | ows:

9. If no warrant, order or tenporary order of protection has been
issued by the court, and an act alleged to be a famly offense as
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defined in section 530.11 of this [ehapter] article is the basis of the
arrest, the magistrate shall permt the conplainant to file a petition

information or accusatory instrunent and for reasonable cause shown,
shall thereupon hold such respondent or defendant, [admt—to—Hx—o+
acecept—bail—] establish a securing order or parole himor her for hear-
ing before the famly court or appropriate crimnal court as the
conpl ai nant shall choose in accordance with the provisions of section
530. 11 of this [ehapter] article.

11. If a defendant is brought before the court for failure to obey any
| awful order issued under this section, or an order of protection issued
by a court of conpetent jurisdiction in another state, territorial or
tribal jurisdiction, and if, after hearing, the court is satisfied by
conpetent proof that the defendant has willfully failed to obey any such
order, the court may:

(a) revoke an order of recognizance or rel ease under non-nonetary
conditions or [+eveke—an—-order—ofbail—or—orderforfeitire-of—suchbail]
securing order and commt the defendant to custody; or

(b) restore the case to the cal endar when there has been an adjourn-
ment in contenplation of dismssal and commit the defendant to custody;
or

(c) revoke a conditional discharge in accordance with section 410.70
of this chapter and inpose probati on supervision or inmpose a sentence of
imprisonment in accordance wth the penal |aw based on the origina
conviction; or

(d) revoke probation in accordance with section 410.70 of this chapter
and i npose a sentence of inprisonnment in accordance with the penal |[|aw
based on the original conviction. In addition, if the act which consti-
tutes the violation of the order of protection or tenporary order of
protection is a crinme or a violation the defendant may be charged with
and tried for that crine or violation.

§ 15. Paragraph (a) of subdivision 8 of section 530.13 of the crimnal
procedure | aw, as anended by section 13 of part JJJ of chapter 59 of the
| aws of 2019, is anended to read as foll ows:

(a) revoke an order of recogni zance, rel ease under non-nonetary condi-
tions [e—bai+] and conmit the defendant to custody; or

8§ 16. Section 530.20 of the crimnal procedure law, as anended by
section 16 of part JJJ of chapter 59 of the |aws of 2019, is anmended to
read as foll ows:

§ 530.20 Securing order by local crimnal court when action is pending
t herei n.

Wen a crimnal action is pending in a local crimnal court, such
court, upon application of a defendant, shall proceed as foll ows:

1. (a) In cases other than as described in paragraph (b) of this
subdivision the court shall release the principal pending trial on the
principal's own recogni zance, unless the court finds on the record or in
witing that release on the principal's own recognizance wll not
reasonably assure the oprincipal's return to court. In such instances,
the court shall release the principal wunder non-nonetary conditions,
selecting the least restrictive alternative and conditions that will
reasonably assure the principal's return to court. The court shal
explain its choice of alternative and conditions on the record or in
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b)}] Notwithstanding paragraph (a) of this subdivision.’in cases where

the people indicate that they intend to nove for pretrial detention as
set forth in article five hundred forty-five of this title, the court
may commit the defendant to the custody of the sheriff or issue a secur-
ing order in accordance wth article five hundred forty-five of this
title.

2. Notwi thstanding subdivision one of this section, in cases where the
defendant is facing a charge of a class A felony., or it appears that the
def endant has two previous felony convictions wthin the neaning of
subdivision one of section 70.08 or section 70.10 of the penal law, the
court shall comrit the defendant to the custody of the sheriff for the
county or superior court to nake a determ nation about a securing order
within three days.

3. No local crimnal court rmay order recogni zance, rel ease under non-
monetary conditions [e+—bai] with respect to a defendant charged with a
felony unless and until[ =

éF}—Ihe—d+sLf+9L—aLLeLney—has—heen7hea;d—Ln—Lhe—na%%e#—e;T—aifeL—kneﬂp

{+)—TFhe] the court and counsel for the defendant have been furni shed
with a report of the division of crimnal justice services concerning
the defendant's crimnal record, if any, or with a police departnent
report with respect to the defendant's prior arrest and conviction
record, if any. |If neither report is available, the court, with the
consent of the district attorney, nay dispense wth this requirenent;
provi ded, however, that in an enmergency, including but not limted to a
substantial inpairment in the ability of such division or police depart-
ment to tinmely furnish such report, such consent shall not be required
if, for reasons stated on the record, the court deenms it unnecessary.

1 - ]
§ 17. The section heading and subdivisions 1 and 2 of section 530.30

of the crimnal procedure |aw, as amended by section 17 of part JJJ of
chapter 59 of the Iaws of 2019, are amended to read as foll ows:

Order of recognizance, release under non-nonetary conditions [e+
bait]; by superior court judge when action is pending in |local crimnal
court.

1. Wien a crimnal action is pending in a local crimnal court, other
than one consisting of a superior court judge sitting as such, a judge
of a superior court holding a termthereof in the county, upon applica-
tion of a defendant, may order recogni zance, rel ease under non-nobnetary
condi tions or, [wiere—authorized—bail] a securing order when such | oca
crimnal court:

(a) Lacks authority to issue such an order, pursuant to the relevant
provi sions of section 530.20 of this article; or

(b) [+ '
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&3] Has set a securing order of release under non-nobnetary conditions
which are nore restrictive than necessary to reasonably assure the
defendant's return to court.

In such case, such superior court judge nay vacate the order of such
|l ocal crinmnal court and rel ease the defendant on recogni zance or under
non-nmonetary conditions, [e+—where—authorized—Fix—bal—in—-atlesser
afpuht—er—-A—a—tess—burdensere—form-] whichever are the least restric-
tive alternative and conditions that will reasonably assure the defend-
ant's return to court. The court shall explain its choice of alternative
and conditions on the record or in witing.

2. Notwi thstandi ng the provisions of subdivision one of this section,
when t he defendant is charged with a feIony in alocal crimnal court, a
superior court judge may not order recognizance, rel ease under non-none-
tary conditions or[—where—authoerized—bait—unless—and] issue a securing
order until the district attorney has had an opportunity to be heard in
the matter and such judge and counsel for the defendant have been
furnished with a report as described in [subparagraph—{ii)—of—paragraph
{by—of] subdivision [+we] three of section 530.20 of this article.

8 18. Section 530.40 of the crimnal procedure law, as anended by
section 18 of part JJJ of chapter 59 of the |aws of 2019, is anmended to
read as foll ows:

§ 530.40 Order of recogni zance, release under non-nonetary conditions
[ e—bait]; by superior court when action is pending there-
in.

When a crimnal action is pending in a superior court, such court,
upon application of a defendant, nrust or rmay order recogni zance or
[bai+] a securing order as fol |l ows:
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cout—shall—set—such—bail—p—such—anpurt—
6-] Release the principal pending trial on the principal's persona

recogni zance, unless the court finds on the record that release on
recogni zance wll not reasonably ensure the individual's court attend-
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ance. |In such instances, the court shall release the individual under
nonnonetary conditions, selecting the least restrictive alternative that
will support its choice of alternative on the record.

2. Notwi thstanding subdivision one of this section, in cases where the
people indicate that they intend to nove for pretrial detention as set
out in article five hundred forty-five of this title, the court nay
conmt the defendant to custody of the sheriff or issue a securing order
in accordance with article five hundred forty-five of this title.

3. Notwithstanding the provisions of [subdindsions—twe—three—and
Lee#] subdrvrsron one of this section, a superior court may not [ erder

rz{*#—4xu4—q i ssue a securing order or perntt a defendant to remain at
liberty pursuant to an existing order, after the defendant has been
convicted of either: (a) a class A felony or (b) any class B or class C
felony as defined in article one hundred thirty of the penal |aw commt-
ted or attenpted to be committed by a person ei ghteen years of age or
ol der agai nst a person |less than eighteen years of age. In either case
the court nust comit or renmand the defendant to the custody of the
sheriff.

[+] 4. Notwithstandi ng the provisions of [subdiisions—two—three—and
Leup] subd|V|5|on one of this sectlon a superior court nay not [ oder

rz&%#—%xu44 ssue a securlng orde mhen the defendant is charged with a
felony wunless and until the district attorney has had an opportunity to
be heard in the matter and such court and counsel for the defendant have
been furnished with a report as described in [subparagraph—{ii)—of—para—
graph—by—oef] subdivision [twe] three of section 530.20 of this article.

8§ 19. Subdivision 1 of section 530.45 of the crimnal procedure |aw,
as anmended by section 19 of part JJJ of chapter 59 of the laws of 2019,
is anended to read as foll ows:

1. Wien the defendant is at liberty in the course of a crimnal action
as a result of a prior securing order [ef—ecoghrizance—ielease—under
nen-neneLaF¥——eend+t+ens——er—ba+L] and the court revokes such order [and

arpBHt—OoF—R—a—-ess—burdensome—for-m—or—ssue] the court may issue a

nore restrictive securing order in a |less restrictive [sesuing—order]

formthan fixed by the court in which the conviction was entered.
8§ 20. Section 530.60 of the crimnal procedure |aw is REPEALED
8 21. The crimnal procedure |law is anended by adding a new article
545 to read as foll ows:
ARTICLE 545 -- PRETRI AL DETENTI ON
Section 545.10 Pretrial detention; when ordered.
545.20 Eligibility for a pretrial detention hearing.
545.30 Pretrial detention hearing.
545.40 Order for pretrial detention
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545. 50 Reopening of pretrial hearing.
545.60 Length of detention for defendant held under a pretrial
detention order
545. 70 Oversight board for pretrial detention
8 545.10 Pretrial detention; when ordered.

A county or superior court may order, before trial, the detention of a
def endant if the people seek detention of the defendant under section
545.20 of this article, and, after a hearing pursuant to section 545. 30
of this article, the court finds clear and convincing evidence that the
def endant poses a high risk of flight before trial, or that the defend-
ant poses a current threat to the physical safety of a reasonably iden-
tifiable person or persons., and that no conditions or conbination of
conditions in the comunity will suffice to contain the aforesaid risk

or threat. There shall be a rebuttable presunption, except in the
circunstances outlined in subdivision four of section 545.30 of this
article that sone condition or conditions in the comunity will reason-

ably contain a high risk of flight or a current threat to the physical
safety of a reasonably identifiable person or persons. That presunption
nay only be overcone by clear and convincing evidence.
8§ 545.20 Eligibility for a pretrial detention hearing.

1. The people nmay nake a notion to the court at any tine seeking the
pretrial detention of a defendant.

2. Upon such notion by the people, the defendant nmay be commtted to
the custody of the sheriff pending a hearing on the people's notion, or
the court may issue a securing order. The court shall support its choice
of an alternative on the record. If the person is at liberty, a warrant
shall be issued and the defendant brought into custody of the sheriff.

8§ 545.30 Pretrial detention hearing.

1. A hearing shall be held within three working days fromthe people's
notion. At the hearing, the defendant shall have the right to be repres-
ented by counsel, and, if financially unable to obtain counsel, to have
counsel assigned. The defendant shall be afforded an opportunity to
testify, to present witnesses, to cross-exanine w tnesses who appear at
the hearing. and to present information by proffer or otherw se. The
rules concerning the adm ssibility of evidence in crimnal trials do not
apply to the presentation and consideration of information during the
heari ng.

2. (a) Wthin at least twenty-four hours of the hearing. the people
shall disclose to the defendant and permt the defendant to inspect,
copy or photograph all statenents and reports that are in the
possession, custody or control of the people, or persons under the
people's direction and control that:

(i) the people rely upon to establish reasonable cause that the
def endant conmitted the alleged crine or crines; and

(ii) relate to the people's basis for the pretrial detention notion
that either the defendant presents a high risk of flight or a current
threat to the physical safety of a reasonably identifiable person or
persons..

(b) In addition, the people wll produce any statenents that are
excul patory in nature.

(c) Portions of materials clained to be non-di scoverable may be with-
held pending a deternmination and ruling of the court under section
245.70 of this chapter; but the defendant shall be notified in witing
that such information has not been disclosed under a particular subdivi-
sion of such section, and the discoverable portions of such materials

shall be disclosed if practicable.
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3. In hearings in cases for which there is no indictnent, the people
shall establish reasonable cause that the eligible defendant committed
the charged offense. The people nust establish by clear and convincing
evidence that the defendant poses a high risk of flight or a current
threat of physical danger to a reasonably identifiable person or persons
and that no conditions or conbination of conditions in the conmmunity
will suffice to contain the aforesaid risk or threat.

4. There shall be a rebuttable presunption, which the defendant may
overcone by a preponderance of the evidence, that no conditions or
conbination of conditions in the conmmunity will suffice to contain a
current threat to the physical safety of a reasonably identifiable
person or persons if the court finds reasonable cause that the defend-
ant :

(a) commtted a crinme for which the defendant would be subject to a
termof life inprisonnent;

(b) committed a crine involving serious physical injury or threat of
serious physical injury, or attenpt therein, while the defendant was in
the community on recogni zance or under non-nonetary conditions for a
crinme involving serious physical injury or the threat of serious phys-
ical injury; or

(c) threatened., injured, intimdated, or attenpted to threaten. injure
or intimdate a prospective witness or juror in a crimnal investigation
or judicial proceeding.

5. In determ ning whether the defendant presents a high risk of flight
or a current threat of physical danger to a reasonably identifiable
person or persons and whether no conditions or conbinations of condi-
tions in the comunity will suffice to contain such risk or threat, the
court may take into account the following information:

(a) the nature and circunstances of the charged offense;

(b) the weight of the evidence against the defendant, except that the
court may consider the admssibility of any evidence sought to be
excl uded;

(c) the defendant's current and prior history of failure to appear in
court whether such failures to appear were willful;

(d) the nature and the credibility of the threat to the physical
danger of a reasonably identifiable person or persons. if applicable;
and

(e) whether, at the tinme of the current offense or arrest, the defend-
ant was on probation, parole, or on release pending trial, sentencing or
conpletion of a sentence in this state or other jurisdictions.

8§ 545.40 Order for pretrial detention.

In a pretrial detention order issued pursuant to section 545.10 of
this article, the court shall

1. include witten findings of fact and a witten statenent of the
reasons for the detention; and

2. direct that the eligible defendant be afforded reasonable opportu-
nity for private consultation with counsel

545. 50 Reopening of pretrial hearin

A pretrial detention hearing may be opened, before or after issuance
of a pretrial detention order by the court, by notion of the people or
the defendant, at any tine before trial, if the court finds either a
change of circunstances or that information exists that was not known to
the people or to the defendant at the tine of the hearing, that has a
material  bearing on the issue of whether the defendant presents a high
risk or failure to appear or a current threat to the physical safety of
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a reasonably identifiable person or persons and whether no conditions or

conbination of conditions will suffice to contain such risk or threat.

8 545.60 Length of detention for defendant held under a pretrial
detention order.

1. If a pretrial detention order is issued, a defendant shall not
remain  detained in jail for nore than one hundred eighty days after the
return of the indictnent, if applicable, until the start of trial. 1In

cases where no indictrment is required, the defendant shall not remain
detained in jail for nore than ninety days fromthe date of the pretrial
detention notion until the start of trial.

2. (a) The tinme within which the trial of the case commences may be
extended for one or nore additional periods not to exceed twenty days
each on the basis of a notion submitted by the people and approved by
the court. The additional period or periods of detention may be granted
only on the basis of good cause shown, and shall be granted only for the
additional tinme required to prepare for the trial of the person. Good
cause may include, but not be limted to, the unavailability of an
essential witness, the necessity for forensic analysis of evidence, the
ability to conduct a joint trial with a co-defendant or co-defendants,
severance of co-defendants which pernmits only one trial to conmence
within the tine period, conplex or nmajor investigations, scheduling
conflicts which arise shortly before the trial date, the inability to
proceed to trial because of action taken by or at the behest of the
def endant, the breakdown of a plea agreenent on or inmediately before
the trial date, and allowing reasonable tine to prepare for a trial
after the circunstances giving rise to a tolling or extension of the
tinme period no long exists.

(b) In conputing the one hundred eighty days fromindictnent, if
applicable, or if no indictnment is required, ninety days from the date
of the pretrial order, to commencenent of trial, the follow ng periods
shall be excl uded:

(i) any period fromthe filing of the notice of appeal to the issuance
of the mandate in an interlocutory appeal:;

(ii) any period attributable to any examination to deternine the
defendant's sanity or lack thereof or his or her nental or physical
conpetency to stand trial;

(iii) any period attributable to the inability of the defendant to
participate in the defendant's defense because of nental inconpetency or
physi cal incapacity; and

(iv) any period in which the defendant is otherw se unavail able for
trial.

3. If atrial has not commenced within one hundred eighty days from
indictment, if applicable, or ninety days fromthe pretrial detention
order if noindictnent is required, as calculated above, and the defend-
ant remains in custody, the defendant shall be rel eased on recogni zance
or under non-nonetary conditions of release pending trial on the under-
| yving charge, unless:

(a) the trial is in progress:

(b) the trial has been delayed by the tinely filing of notions,
excluding notions for continuances;

(c) the trial has been delayed at the request of the defendant; or

(d) upon notion of the people, the court finds that a current substan-
tial and unjustifiable risk to the physical safety of a reasonably iden-
tifiable person would result fromthe defendant's rel ease from cust ody,
and that no appropriate conditions for the defendant's release would
reasonably address that risk, and also finds that the failure to
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commence trial in accordance with the tine requirenents set forth in
this section was not due to unreasonable delay by the people. 1If the
court makes such a finding, the court nust set an additional period of
tinme, not to exceed thirty days, in which the defendant's trial nust
commence. |f the trial does not commence within this period., the defend-
ant nust be released on recogni zance or under non-nonetary conditions.
8 545.70 Oversight board for pretrial detention

The defendant or the people may neke a nption to appeal to an over-
sight board for pretrial detention. The pretrial detention oversi ght
board shall be conprised of five nmenbers and include the following: two
sitting judges, two assistant district attorneys. and one defense attor-
ney, to be appointed by the governor and confirnmed by the senate. The
nenbers shall serve for a period of two vears. In the event of a vacancy
occurring during a termof appointnent by reason of death, resignation
disqualification or otherwi se such vacancy shall be filled for the unex-
pired termin the sane manner as the original appointnent. The nenbers
of the board shall serve w thout conpensation, except that each nenber

shall be allowed their necessary and actual expenses incurred in the
performance of his or her duties pursuant to this section. The oversight
board will be authorized to overrule any finding for or against pretrial
det enti on.

8§ 22. Article 68 of the insurance | aw i s REPEALED

§ 23. Paragraphs (a) and (c) of subdivision 9 of section 216.05 of the
crimnal procedure | aw, paragraph (a) as amended by section 21 of part
JJJ of chapter 59 of the laws of 2019, and paragraph (c) as added by
section 4 of part AAA of chapter 56 of the |aws of 2009, are anended to
read as foll ows:

(a) If at any tine during the defendant's participation in the judi-
cial diversion program the court has reasonabl e grounds to believe that
the defendant has violated a release condition in an inportant respect
or has wllfully failed to appear before the court as requested, the
court except as provided in subdivision two of section 510.50 of this
chapter regarding a failure to appear, shall direct the defendant to
appear or issue a bench warrant to a police officer or an appropriate
peace officer directing himor her to take the defendant into custody
and bring the defendant before the court wthout wunnecessary delay;
provi ded, however, that under no circunstances shall a defendant who
requires treatnment for opioid abuse or dependence be deened to have
violated a rel ease condition on the basis of his or her participation in
medically prescribed drug treatnents under the care of a health care
professional licensed or certified under title eight of the education
law, acting wthin his or her lawful scope of practice. The rel evant
provi sions of section [538—68] 530.10 of this chapter relating to issu-
ance of securing orders shall apply to such proceedings under this
subdi vi si on

(c) If the court determ nes that the defendant has violated a condi-
tion of his or her release under the judicial diversion program the
court may nodify the conditions thereof, reconsider the order of recog-
nizance or [bail] a_ securing order pursuant to subdivision two of
section 510.30 of this chapter, or ternmnate the defendant's partic-
ipation in the judicial diversion program and when applicable proceed
with the defendant's sentencing in accordance wth the agreenent.
Notwi t hstanding any provision of law to the contrary, the court may
i npose any sentence authorized for the crime of conviction in accordance
with the plea agreenment, or any |esser sentence authorized to be inposed
on a felony drug of fender pursuant to paragraph (b) or (c) of subdivi-
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sion two of section 70.70 of the penal |aw taking into account the
length of time the defendant spent in residential treatnent and how best
to continue treatnent while the defendant is serving that sentence. In
determining what action to take for a violation of a rel ease condition,
the court shall consider all relevant circunstances, including the views
of the prosecutor, the defense and the al cohol or substance abuse treat-
ment provider, and the extent to which persons who ultimately success-
fully conplete a drug treatnment reginen sonetines relapse by not
abstai ning from al cohol or substance abuse or by failing to conply fully
with all requirenents inposed by a treatnent program The court shal
al so consider wusing a system of graduated and appropriate responses or
sanctions designed to address such inappropriate behaviors, protect
public safety and facilitate, where possible, successful conpletion of
t he al cohol or substance abuse treatnment program

8§ 24. Section 410.60 of the crimnal procedure law, as anended by
section 23 of part JJJ of chapter 59 of the |aws of 2019, is anended to
read as foll ows:

8§ 410. 60 Appearance before court.

A person who has been taken into custody pursuant to section 410.40 or
section 410.50 of this article for violation of a condition of a
sentence of probation or a sentence of conditional discharge nust forth-
with be brought before the court that inposed the sentence. Were a
violation of probation petition and report has been filed and the person
has not been taken into custody nor has a warrant been issued, an
initial court appearance shall occur within ten business days of the
court's issuance of a notice to appear. If the court has reasonable
cause to believe that such person has violated a condition of the
sentence, it may comit such person to the custody of the sheriff, [#H-<
bait+—] rel ease such person under non-nonetary conditions or rel ease such
person on such person's own recognizance for future appearance at a
hearing to be held in accordance with section 410.70 of this article. If
the court does not have reasonabl e cause to believe that such person has
violated a condition of the sentence, it nust direct that such person be
rel eased.

8 25. Subdivisions 2 and 3 of section 620.50 of the «criminal proce-
dure law, subdivision 3 as anended by section 24 of part JJJ of chapter
59 of the laws of 2019, are anended to read as foll ows:

2. If the court is satisfied after such hearing that there is reason-
able cause to believe that the prospective witness (a) possesses infor-

mation material to the pending action or proceeding, and (b) will not be
anenabl e or respond to a subpoena at a tinme when [his] the witness
attendance wll be sought, it nmay issue a material w tness order

adj udgi ng [h+A] the individual a material wtness [
seeape——h+s] and releasing the individual on the individual's own recog-
ni zance unless the court finds on the record that release on recogni-
zance wll not reasonably ensure the individual's court attendance. In
such instances the court will release the individual under non-nonetary
conditions, selecting the least restrictive alternative that wll
reasonably ensure that individual's future attendance.

3. [A] Wien a material wtness order [sust—be] is executed [as

ea}——LL——%he——ba+L——+s——pes%ed—and—app#e#ed—by—+he—eea#k—] the witness

nust[——as—pLe¥+ded—+n—sHhd+¥+s+en—+M9—eL—see++en—%éO—AQ—ei——$h+s——paLL4

be rel eased and be pernltted to remain at I|berty[-p+e¥+ded-%ha%-mhe+e
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§ 26. Section 216 of the judiciary law is amended by adding a new
subdivision 5 to read as foll ows:

5. (a) The chief administrator of the courts shall <collect data at
arraignment on all pretrial release and detention decisions, including
information on sex, race, crinnal charge, the pretrial release decision
out cone, whether the individual was detained, whether electronic noni-
toring was inposed, and infornmation on any pretrial notions nade, and
not i ons granted.

(b) The office of court administration shall provide data and inforna-
tion to the division of crimnal justice services which will prepare an
annual report on pretrial release and detention outcones. and include
information on the sex, race, crimnal charge, pretrial decision
outcones, the wuse of electronic nmonitoring, pretrial notions, rates of
failure to appear and rates of rearrest for individuals released before
trial. The report shall also include infornation on pretrial service
agency activity.

§ 27. This act shall take effect January 1, 2021.




