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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N SENATE

May 21, 2019
Introduced by Sen. MYRIE -- read twice and ordered printed, and when
printed to be commtted to the Conmittee on Codes -- conmittee
di scharged, bill anended, ordered reprinted as anended and recommitted

to said committee

AN ACT to amend the crimnal procedure law, in relation to eligibility
for conviction sealing for certain applicants

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 160.59 of the crimnal procedure |aw, as added by
section 48 of part WWVof chapter 59 of the laws of 2017 and paragraph
(a) of subdivision 2 and subdivision 11 as anmended by chapter 60 of the
| aws of 2017, is anended to read as foll ows:

8§ 160.59 Sealing of certain convictions.

1. Definitions: As used in this section, the following terns shal
have the foll owi ng nmeani ngs:

(a) "Eligible offense” shall nean a violation of subdivision one of
section el even hundred ninety-two of the vehicle and traffic law or a
violation of subdivision tw of section 240.37 of the penal |aw or any
crime defined in the laws of this state other than a sex of fense defined
in article one hundred thirty of the penal law, an offense defined in
article two hundred sixty-three of the penal law, a felony offense
defined in article one hundred twenty-five of the penal law, a violent
felony offense defined in section 70.02 of the penal law, a class A
felony offense defined in the penal law, a felony offense defined in
article one hundred five of the penal |aw where the underlying of fense
is not an eligible offense, an attenpt to commrit an offense that is not
an eligible offense if the attenpt is a felony, or an offense for which
registration as a sex offender is required pursuant to article six-C of
the correction |aw For the purposes of this section, where the
[ defendant] applicant is convicted of nore than one eligible offense,

[ conni-tted oy b
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cohsi-dered—one—elgi-ble—offense] charged in nore than one count in the

same indictnment, information or conplaint, or where the applicant was
convicted of nore than one eligible offense charged in multiple indict-
nents, informations or conplaints filed in the sane court prior to the
entry of judgnent on any of such indictnments, informations or
conplaints, all such offenses shall be considered one eligible offense.

(b) "Sentencing judge" shall nmean the judge who pronounced sentence
upon the conviction under consideration, or if that judge is no |onger
sitting in a court inthe jurisdiction in which the conviction was
obt ai ned, any other judge who is sitting in the crimnal court where the
j udgnent of conviction was entered.

(c) "Prosecutor" shall mean the prosecutor's office that prosecuted
the eligible offense.
1-a. The chief administrator of the courts shall, pursuant to section

10.40 of this chapter, prescribe a formapplication which nmay be used by
a defendant to apply for sealing pursuant to this section. Such form
application shall include all the essential elenents required by this
section to be included in an application for sealing. Nothing in this
subdi vision shall be read to require a defendant to use such formappli-
cation to apply for sealing

2. (a) [A—defendant] An individual who has been convicted of up to
[twe] five eligible crimnal offenses but not nore than [ere] two fel ony
[effense] offenses may apply to the court in which he or she was
convicted of the nost serious eligible offense to have such conviction
or convictions sealed. If all offenses are offenses with the sane clas-
sification, the application shall be nmade to the court in which the
[ defendant] applicant was |ast convicted.

(b) An application shall contain (i) a copy of a certificate of dispo-
sition or other simlar docunentation for any offense for which the
[ defendant] applicant has been convicted, or an explanation of why such
certificate or other docunentation is not available; (ii) a sworn state-
ment of the [defendant] applicant as to whether he or she has filed, or
then intends to file, any application for sealing of any other eligible
offense; (iii) a copy of any other such application that has been filed;
and (iv) a sworn statement as to the conviction or convictions for which
relief is being sought[+—anrd—4-]. Applicants may subnit a sworn state-
nment of the reason or reasons why the court should, in its discretion
grant such sealing, along with any supporting docunentati on.

(¢c) A copy of any application for such seal i ng shaII be served upon
the [t
ABe—thah—eoner—the—ceonvicbiens—was—or—woro—ohialned) Drosecutor t hat
prosecuted the eligible offense for which a conviction was obtained.
The [ éistrect—attorney] prosecutor shall notify the court within forty-
five days if he or she objects to the application for sealing. Failure
to object within this period shall indicate consent to the application.

(d) Wien such application is filed with the court, it shall be
assigned to the sentencing judge unless nore than one application is
filed in which case the application shall be assigned to the |oca
court, county court or the supreme court of the county in which the
crimnal court is located, who shall request and receive fromthe divi-
sion of crimnal justice services a fingerprint based crimnal history
record of the [defendant] applicant, including any seal ed or suppressed
records. The division of crimnal justice services also shall include a
crimnal history report, if any, fromthe federal bureau of investi-
gation regarding any crinmnal history information that occurred in other
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jurisdictions. The division is hereby authorized to receive such infor-
mation fromthe federal bureau of investigation for this purpose, and to
make such information available to the court, which may make this infor-
mation available to the district attorney and the [defendant] applicant.

3. The sentencing judge, or local county or suprene court shal
sunmarily deny the [defendant—s] applicant's application when:

(a) the [defendant] applicant is required to register as a sex offen-
der pursuant to article six-C of the correction |aw, or

(b) the [defendant] applicant has previously obtained sealing of the
maxi mum nunber of convictions allowabl e under section 160.58 of [the
e-hal—procedure—taw this article; or

(c) the [defendant] applicant has previously obtained sealing of the
maxi mum nunber of convictions all owabl e under subdivision four of this
section; or

(d) the tinme period specified in subdivision five of this section has
not yet been satisfied; or

(e) the [defendant] applicant has an undi sposed arrest or charge pend-
ing; or

(f) the [defendant] applicant was convicted of any crime that is not
eligible for sealing under this section after the date of the entry of

[ fodgerent] judgnent of the last conviction for which sealing is sought;
or

] the [defendant] applicant has been convicted of [+we] three or
more felonies or nore than [t+we] five crines.

4. Provided that the application is not summarily denied for the
reasons set forth in subdivision three of this section, [a—defendant] an
applicant who stands convicted of up to [+we] five eligible crinnal
offenses[~] nmay obtain sealing of violations of subdivision one of
section el even hundred ninety-two of the vehicle and traffic |law and
subdivision two of section 240.37 of the penal law, and no nore than
[twe] five eligible offenses but not nore than [ere] two felony
[ effense] of f enses.

5. Any el?gible offense_ngy be sealed only after [at—teast—ter—years

(a) at least one yvear has passed since the date of aBDIicant‘s | at est

conviction if the applicant was last convicted of a m sdeneanor or
violation offense. In calculating this period, any period of tinme the
applicant spent incarcerated for this conviction, including a period of
incarceration inposed in conjunction with a sentence of probation, shal
be excluded and such one year period shall be extended by a period equa
to the tine served under such incarceration; or

(b) at least three years have passed since the date of applicant's
|atest conviction if the applicant was last convicted of a felony
of f ense. In calculating this period, any period of tine the applicant
spent incarcerated for this conviction, including a period of incarcera-
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tion inposed in conjunction with a sentence of probation, shall be
excluded and such three year period shall be extended by a period equa
to the tine served under such incarceration

6. Upon determning that the application is not subject to mandatory
deni al pursuant to subdivision three of this section and that the appli-

cation is opposed by the [édist+-et—attorney] prosecutor, the sentencing
judge or local, county or suprene court shall [ i

H—the—distriet—attorhey—doesnet—eppese—the—-appsatieonr] Informthe
applicant of his or her right to supplenent their application with addi-
tional materials that would aid the sentencing judge in his or her deci-
sion or to a hearing on the application in order to consider argunents
by either party that would aid the sentencing judge in his or her deci-
sion. Once the applicant indicates whether he or she intends to proceed
with or wthout supplenentation or a hearing, the sentencing judge or
local, county or suprene court. nmay proceed.

gponthe public s confidence inand respectfor the law] Upon deternin-
ing that the application is not subject to nandatory denial pursuant to
subdi vision three of this section, the sentencing judge or local, county
or suprene court shall order sealing, unless the prosecutor shows by
clear and convincing evidence that exceptional circunstances weigh
against such relief. In deternmining whether exceptional circunstances
exist the court shall consider if the sealing would create an unreason-
able risk to public safety, balanced against the benefit of sealing the
record upon the applicant's successful and productive reentry and rein-
tegration into society.

8. VWhen a sentencing judge or local., county or suprene court orders
sealing pursuant to this section, all official records and papers,
including judgnents and orders of a court but not including published
court decisions or opinions or records and briefs on appeal, relating to
the arrests, prosecutions, and convictions, including all duplicates and
copies thereof, on file with the division of crimnal justice services
or any court, police agency or prosecutor's office shall be sealed and
not made available to any person or public or private agency except as
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provided for in subdivision nine of this section; provided, however, the
division shall retain any fingerprints, palnprints and photographs, or
digital imges of the same. The clerk of such court shall inmediately
notify the comrissioner of the division of crimnal justice services,
the heads of all appropriate police departnments and other |aw enforce-
ment agencies, regarding the records that shall be seal ed pursuant to
this section. The clerk also shall notify any court in which the
[ defendant] applicant has stated, pursuant to paragraph (b) of subdivi-
sion two of this section, that he or she has filed or intends to file an
application for sealing of any other eligible offense.

9. Records seal ed pursuant to this section shall be made avail able to:

(a) the [defendant] applicant or the [defendant—s] applicant's desig-
nat ed agent;

(b) qualified agencies, as defined in subdivision nine of section
eight hundred thirty-five of the executive law, and federal and state
|l aw enforcenent agencies, when acting wthin the scope of their |aw
enforcenent duties; or

(c) any state or local officer or agency with responsibility for the
i ssuance of l|icenses to possess guns, when the person has made applica-
tion for such a license; or

(d) any prospective enployer of a police officer or peace officer as
those terms are defined in subdivisions thirty-three and thirty-four of
section 1.20 of this chapter, in relation to an application for enploy-
ment as a police officer or peace officer; provided, however, that every
person who is an applicant for the position of police officer or peace
of ficer shall be furnished with a copy of all records obtained under
this paragraph and afforded an opportunity to make an expl anation there-
to; or

(e) the crimnal justice information services division of the federa
bureau of investigation, for the purposes of responding to queries to
the national instant crinm nal background check systemregarding attenpts
to purchase or otherw se take possession of firearns, as defined in 18
USC 921 (a) (3).

10. [ A—sepv-sb-er—vwhi-ch—ssealocd—pursuant—teothis—soetisn—s—neluded

b PR ; o : I : il

11-] No [defendant] person shall be required or permtted to waive
eligibility for sealing pursuant to this section as part of a plea of
guilty, sentence or any agreenent related to a conviction for an eligi-
ble offense and any such waiver shall be deemed void and wholly unen-
f or ceabl e.

11. Denial under this section is wthout prejudice to subsequent
relief under this section.

12. An application under this section, and all pertinent papers and
docunments, shall be confidential and may not be nmade available to any
person or public or private agency except where specifically authorized
by the court.

8§ 2. This act shall take effect inmediately.




