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2019- 2020 Regul ar Sessi ons

| N SENATE

May 7, 2019

Introduced by Sen. STAVISKY -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Hi gher Education --
reported favorably fromsaid comrittee and comritted to the Conmittee
on Rules -- committee discharged, bill anmended, ordered reprinted as
amended and reconmitted to said comittee

AN ACT to anmend the education law, in relation to enacting the "Non-De-
gree Proprietary School Supervision and Student Protection Act”

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
t he "Non-Degree Proprietary School Supervision and Student Protection
Act".

§ 2. The education lawis anmended by adding a new section 239-c to
read as foll ows:

§ 239-c. Arbitration clauses in_ proprietary institution enrollnent
contracts. 1. No proprietary institution of higher education shal
include any provision requiring nmandatory binding arbitration of
di sputes regarding any student enrollnent contract or agreenent.

2. For purposes of this section, "proprietary institution" shall be
defined as any licensed private career school, certified English as a
second |anguage school, or online education marketplace as defined in
paragraph c of subdivision one of section five thousand one of this
chapter or any approved for-profit degree-granting institution pursuant
to the departnent.

8 3. Subparagraphs 1 and 2 of paragraph c of subdivision 1 of section
5003 of the education law, as anended by chapter 381 of the | aws of
2012, are anended to read as foll ows:

(1) Any person who believes he or she has been aggrieved by a
violation of this section, except a person aggrieved by the actions or
om ssions of a candidate school, shall have the right to file a witten
complaint wthin: (A [+we] six years of the alleged violation; or (B)

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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one year of receiving notification fromthe higher education services
corporation or any other guarantee agency that the student has defaulted
on a student |oan paynent [ —previ-ded—however—that—ro—corplaint—ray—be
Hled—atter—three—vyears—ftremthedate—-oitheallegedrislation]. The
comm ssioner shall maintain a witten record of each conplaint that is
made. The conmi ssioner shall also send to the conplainant a form
acknow edgi ng the conplaint and requesting further information if neces-
sary and shall advise the director of the school that a conplaint has
been nmade and, where appropriate the nature of the conplaint.

(2) The conm ssioner shall within twenty days of receipt of such wit-
ten conplaint comence an investigation of the alleged violation and
shall within ninety days of the receipt of such witten conplaint, issue
a witten finding. The comm ssioner shall furnish such findings to the
person who filed the conplaint and to the chief operating officer of the
school <cited in the conplaint. If the comnissioner finds that there has
been a violation of this section, the conm ssioner shall take appropri-
ate action. |If the commssioner shall find that there has been a
violation of this section, the comr ssioner shall also place such a
finding on a publicly accessible website disclosing the institution that
was in violation and the substance of the conplaint within thirty days
of the conm ssioner's finding.

8 4. Paragraphs a and b of subdivision 6 of section 5003 of the educa-
tion | aw, as anended by chapter 381 of the | aws of 2012, are anended to
read as foll ows:

a. A hearing officer may recomrend, and the conmi ssioner may inpose, a
civil penalty not to exceed [th+ee] five thousand [#H—ve—-hunrdred] dollars
for any violation of this article, including a school's failure to offer
a course or programas approved by the commissioner. In the case of a
second or further violation commtted within five years of the previous
violation, the liability shall be a civil penalty not to exceed [seven]
ten thousand [fH-e—hundred] dollars for each such violation.

b. Notwi thstandi ng the provisions of paragraph a of this subdivision,
a hearing officer may recommend, and the conmi ssioner may inpose a civil
penalty not to exceed [seventy~five] one hundred thousand dollars or
doubl e the docunented amount from which the school benefited, whichever
is greater, for any of the following violations: (1) operation of a
school without a license in violation of section five thousand one of
this article; (2) operation of a school knowi ng that the school's
| i cense has been suspended or revoked; (3) use of false, msleading,
deceptive or fraudul ent advertising; (4) enploynent of recruiters on the
basis of a conmission, bonus or quota, except as authorized by the
comm ssioner; (5) directing or authorizing recruiters to offer guaran-
tees of jobs upon conpletion of a course; (6) failure to make a tuition
refund when such failure is part of a pattern of misconduct; (7) the
offering of a course or program that has not been approved by the
conm ssioner; (8) admitting students, who subsequently drop out, who
were admtted in violation of the adm ssion standards established by the
conmmi ssioner, where such adnissions constitute a pattern of m sconduct
and where the drop out resulted at least in part from such violation;
(9) failure to provide the notice of discontinuance and the plan
requi red by subdivision seven of section five thousand one of this arti-
cle; or (10) violation of any other provision of this article, or any
rule or regulation pronulgated pursuant thereto, when such violation
constitutes part of a pattern of misconduct which significantly inpairs
the educational quality of the program or prograns being offered by the
school . For each enunerated offense, a second or further violation
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commtted wthin five years, shall be subject to a civil penalty not to
exceed one and one-half times the anount of the previous violation for
each such violation

8 5. Subdivision 10 of section 5007 of the education |aw, as anmended
by chapter 381 of the laws of 2012, is anended to read as follows:

10. Managenent of the tuition rei nbursenent account. a. As wused in
this subdivision, net balance is defined as the actual cash bal ance of
the account as deternm ned by the conmm ssioner on June thirtieth, nine-
teen hundred ninety-three and every three nonths thereafter. For the
pur pose of calculating the net bal ance, the conm ssioner shall not take
into consideration any refunds made fromthe account pursuant to para-
graphs d and f of subdivision four of this section for the vyear ime-
diately preceding the date on which the calculation is nade.

b. In the event that the account has accunul ated a net bal ance in
excess of [ene] two nmillion eight hundred thousand dollars, the comms-
sioner shall, with the approval of the director of the budget, waive an

anount not to exceed the ampbunt due for the next quarterly assessnent
pursuant to this section and subdivision nine of section five thousand
one of this article for schools which have paid sixteen quarters or nore
of assessments only. In such event, paynent of future quarterly assess-
ments shall be suspended for schools which have paid sixteen quarters or
more of assessnents wuntil the net bal ance of the account falls bel ow
[ere] two million three hundred thousand doll ars.

c. In the event the net bal ance of the account falls below [ere] t(wo
mllion three hundred thousand dollars, if the quarterly assessnent has
been suspended for schools which have paid sixteen quarters or nore of
assessnents pursuant to paragraph b of this subdivision, it shall be
reinstated for the next quarterly assessnment and all subsequent quarter-
|y assessnents until the account has accunul ated a net bal ance in excess
of [ene] two million eight hundred thousand doll ars.

d. Notwi thstanding the provisions of paragraph b of this subdivision,
in the event that the bal ance of the account is in excess of [ere] two
mllion three hundred thousand dollars, all schools licensed after June
thirtieth, nineteen hundred ninety-nine shall be required to pay into
the account the equival ence of three years of annual assessnents over a
five year period.

e. Notwi thstanding the provisions of paragraph b of this subdivision
all schools licensed after June thirtieth, nineteen hundred ninety-three
and before July first, nineteen hundred ninety-nine will be required to
pay into the account the equivalence of three years of annual assess-
ments within four years of the effective date of this paragraph. This
anount to be assessed shall be determ ned based upon the school's gross
tuition inits first three years of |icensure.

f. In the event that the balance of the tuition reinbursenent account
is equal to or in excess of three million dollars, up to five hundred
thousand dollars of the anbunts assessed to schools in accordance wth
the provisions of paragraphs d and e of this subdivision shall be appro-
priated to the department for the hiring of additional staff to perform
regul atory oversight of the schools covered under this article.

g. In the event that the balance of the tuition reinbursenent account
is equal to or in excess of [+w] three mllion five hundred one
dollars, the anbunts assessed the schools in accordance wth the
provi sions of paragraphs d and e of this subdivision shall be deposited
directly to the proprietary vocational school supervision account.

h. The conmi ssioner may annual |y apportion fromthe account an anobunt
up to two hundred thousand dollars for the purpose of securing, scanning
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and otherwi se meking student records fromclosed schools available to
students who attended such schools. Provided, however, that in no case
shal | such apportionnent cause the account to fall bel ow the bal ance set
forth in paragraph ¢ of this subdivision, nor shall such apportionnent
cause school s whose quarterly assessnents have been suspended to pay
addi tional quarterly assessments.

8§ 6. Subdivision 5 of section 5002 of the education |aw is anended by
addi ng a new paragraph g to read as fol |l ows:

g. (1) The commissioner shall require annually, that available data be
submtted on the gainful enploynent outcones of students for each
curriculum course, or program of any school [|icensed pursuant to
section five thousand one of this article. The conm ssioner shall be
authorized to pronulgate rules and regulations that define and detai
what shall be required as part of such submi ssion. The subm ssion nust,
at a mninmum include the average anpbunt of student debt a student has
incurred through a school's curriculum course, or programand the aver-
age adjusted gross incone that students attain three vyears after the
students have conpleted the curriculum course, or program

(2) Schools subnmitting student data pertaining to gainful enploynent
out cones shall attest to the conpleteness and accuracy of the inforna-
tion submtted to the conmi ssioner under penalty for violation of frau-
dulent statenents or representations to the departnent as outlined under
section five thousand three of this article.

(3) For the purpose of this section, a school shall have satisfied the
conpl et eness and accuracy of the information subnmitted if they reported
the average adjusted gross incone of applicable forner students through
such school's available access to tax data of such applicable forner
students. However, if the school does not have avail able access to tax
data of such applicable forner students then the school can satisfy the
conpleteness and accuracy of the information submitted requirenent by
conducting a survey of applicable fornmer students related to their
earned incone. Such survey shall be done pursuant to regulations and
gui dance promul gated by the comi ssi oner.

8 7. If any clause, sentence, paragraph, or part of this act or the
application thereof to any person or circunstances, shall, for any
reason, be adjudged by a court of conpetent jurisdiction to be invalid,
such judgnent shall not affect, inmpair, or invalidate the renai nder of
this act, and the application thereof to other person or circumstances,

but shall be confined in its operation to the clause, sentence, para-
graph, or part thereof directly involved in the controversy in which
such judgnent shall have been rendered and to the person or circum

stances involved. It is hereby declared to be the legislative intent
that this act would have been adopted had such invalid provisions not
been i ncl uded.

8§ 8. This act shall take effect on the one hundred eightieth day after
it shall have becone a law. Effective inmediately, the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be nmade and
compl eted on or before such effective date.



