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STATE OF NEW YORK

5173

2019- 2020 Regul ar Sessi ons

| N SENATE

April 12, 2019

Introduced by Sen. BIAGE -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Investigati ons and Govern-
ment Qperations

AN ACT to anend the executive law, in relation to prohibiting wage or
salary history inquiries; and to anmend the labor law, in relation to
the prohibition of a differential rate of pay on the basis of
protected class status

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 296 of +the executive law is
anended by addi ng a new paragraph (h) to read as foll ows:

(h) (i) For an enployer or enploynent agency in witing or otherw se,
torely on, or inquire about, the salary history information of an
applicant for enploynent as a factor in deternining whether to offer
enpl oynent to an applicant or what salary to offer an applicant. Nothing
in this subdivision shall prevent an applicant from voluntarily and
wi thout pronpting disclosing salary history information to a prospective
enployer. |If an applicant volunteers salary history information, nothing
shall prohibit that enployer fromconsidering or relying on that infor-
mation. Nothing in this subdivision shall prohibit an enployer, wthout
inquiring about salary history, fromengaging in discussion with the
applicant about their expectations with respect to salary, benefits, and
ot her conpensati on.

(ii) For the purposes of this paragraph, "enployer" shall include but
not be limted to any person, corporation, linmted liability conpany,
associ ation, | abor organization, or entity enploving any individual in
any occupation, industry, trade, business or service. For the purposes
of this paragraph, the term"enployer" shall include the state, any
political subdivision thereof, any public authority or any other govern-
nental entity or instrunentality thereof, and any person, corporation
limted liability conpany, association or entity acting as an enpl oynent

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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agent, recruiter, or otherwise connecting prospective enployees wth
enpl oyers.

8 2. The section heading and subdivision 1 of section 194 of the | abor
| aw, the section headi ng as added by chapter 548 of the | aws of 1966 and
subdi vision 1 as anmended by chapter 362 of the |laws of 2015, are anended
to read as follows:

Differential in rate of pay because of [sex] protected class status
pr ohi bi t ed. 1. "Protected class" includes the list of categories
protected from discrinmnation pursuant to paragraph (a) of subdivision
one of section two hundred ninety-six of the executive |aw

1-a. No enployee who is a nenber of a protected class shall be paid a

wage at a rate less than the rate at which an enployee [ e—the—oppesite
sex] who is not a nenber of the protected class in the sane establish-

nent |s pald for [equaL—uBLk—4#L4+ﬁ4ya—Lhe—peLLeLnanse—e#—##u4ﬂ4—pequkpes

s#n%#a#-ue#k+ng—eend+¢+4yuﬂ substantlallv S|n1lar wor Kk, mhen V|emed as a

conposite of skill, effort, and responsibility, and perfornmed under
simlar working conditions, except where paynent is nade pursuant to a
differential based on:

a. a seniority system

b. a nmerit system

c. a system which neasures earnings by quantity or quality of
producti on; or

d. a bona fide factor other than [sex] the protected class status,
such as education, training, or experience. Such factor: (i) shall not
be based upon [er—derivediron] a [sex—based] differential in conpen-
sation that was originally derived froma protected class status and
(ii) shall be job-related with respect to the position in question and
shall be consistent with business necessity. Such exception under this
par agraph shall not apply when the enployee denpbnstrates (A) that an
enpl oyer uses a particular enploynent practice that causes a disparate
i npact on the basis of [sex] protected class status, (B) that an alter-
native enployment practice exists that would serve the sane business
pur pose and not produce such differential, and (C) that the enpl oyer has
refused to adopt such alternative practice.

8§ 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw




