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STATE OF NEW YORK

4973

2019- 2020 Regul ar Sessi ons

| N SENATE

April 3, 2019

Introduced by Sen. RIVERA -- read twice and ordered printed, and when
printed to be conmitted to the Commttee on Health

AN ACT to anmend the social services law and the public health law, in
relati on to needs assessnment and rate adequacy for nedicaid

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. Section 365-a of the social services law is anended by
addi ng a new subdi vision 10 to read as foll ows:

10. For any determination of the ampunt, nature and manner of provid-
ing assistance under this article for which an assessnent tool is used,
the departnent, in consultation with the independent actuary, represen-
tatives of nedical assistance recipients, representatives of the managed
care prograns, representatives of long term care providers and other
interested parties, shall evaluate existing assessnent tools and devel op
additional professionally and statistically valid assessnent tools to be
used to assist in deternmning the anmbunt, nature and nmanner of services
and care needs of individuals which shall involve consideration of vari-
ables including but not limted to physical and behavioral functioning;
activities of daily living and instrunental activities of daily living;
fam ly, social or geographic determinants of health; primary or second-
ary diagnoses of cognitive inpairnment or nental illness; and other
appropriate conditions or factors.

8 2. Paragraphs (c) of subdivision 18 of section 364-j of the social
services law, as added by sections 40-c and 55 of part B of chapter 57
of the |laws of 2015, are anended to read as foll ows:

(c) (i) In setting such reinbursenent nethodol ogies, the departnent
shal | consider costs borne by the nanaged care programto ensure actuar-
ially sound and adequate rates of payment to ensure quality of care for
its enrollees and shall conmply with all applicable federal and state
laws and requlations, including, but not linmted to, those relating to
wages, | abor, and actuarial soundness.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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[s] (ii) The departnment [ef—health] shall require the independent
actuary selected pursuant to paragraph (b) of this subdivision to
provide a conplete actuarial nenorandum along with all actuaria
assunptions made and all other data, materials and met hodol ogi es used in
t he devel opnent of rates, to managed care providers thirty days prior to
subm ssion of such rates to the centers for nedicare and nedicaid
services for approval. Managed care providers nay request additiona
review of the actuarial soundness of the rate setting process and/or
met hodol ogy.

(iii) In fulfilling the requirenents of this paragraph. the depart nent
shall establish separate rate cells or risk adjustnments to reflect the
costs of care for specific high-need enrollees in nanaged care provid-
ers. The commi ssioner shall nmke any necessary anmendnents to the state
plan for nedical assistance under section three hundred sixty-three-a of
this title, and submt any applications for waivers of the federa
social security act, as nmay be necessary to ensure federal financia
participation. As used in this subparagraph and subparagraph (iv) of
this paragraph, "managed care provider" shall nean a nmnhaged care
provider operating on a full capitation basis or a nanaged long term
care plan operating under section forty-four hundred three-f of the
public health law, and "long termcare entity" shall nean a hone care
services agency under article thirty-six of the public health law, a
fiscal internediary in the consunmer directed personal assistance
program other long termcare provider authorized under a hone and
conmmunity based waiver adnministered by the departnent or the office for
people with devel opnental disabilities. The high-need rate cells or
risk adjustnents established in accordance with this subparagraph shal
be consistent with subdivision ten of section three hundred sixty-five-a
of this title and include, but shall not be limted to:

(A) individuals enrolled with a managed care provider, who remain in
the community and who daily receive live-in twenty-four hour persona
care or hone health services or twelve hours or nore of personal care
hone health services or honme and conmunity support services;

(B) such other individuals who, based on the assessnent of their care
needs, their diagnosis or other factors, are determned to present espe-
cially high needs related to factors that would influence the delivery
(including but not limted to hone location) or their use of services,
as may be identified by the departnent.

(iv) Any contract for services under this title by a nmnaged care
provider with a long termcare entity shall ensure that resources nade
avai l able by the payer under such contract will support the recruitnment,
hiring, training and retention of a qualified workforce capable of
providing quality care, including conpliance with all applicable federa
and state laws and regulations, including., but not limted to, those
relating to wages and | abor. A nmnaged care provider with a long term
care entity shall report its nmethod of conpliance with this subdivision
to the departnment as a conponent of cost reports required under section
forty-four hundred three-f of the public health | aw

(v) Along termcare entity that contracts with a nanaged care provid-
er shall annually submit witten certification to the departnent as a
conponent of cost reports required under section thirty-six hundred
twelve of the public health |aw and sections three hundred sixty-five-a
and three hundred sixty-seven-q of this title, as applicable, as to how
it applied the ampunts paid in conpliance with this subdivision to
support the recruitnent, hiring, training and retention of a qualified
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wor kf orce capable of providing quality care and consistent with section
three hundred sixty-five-a of this title.

8 3. Subparagraph (ii) of paragraph (a) and paragraph (g) of subdivi-
sion 7 and subdivision 8 of section 4403-f of the public health |aw,
subparagraph (ii) of paragraph (a) of subdivision 7 as anmended by
section 43 of part C of chapter 60 of the |aws of 2014, paragraph (g) of
subdi vision 7 as anmended by section 41-b of part H of chapter 59 of the
laws of 2011, subparagraph (i) of paragraph (g) of subdivision 7 as
anmended by section 1 of part GGG of chapter 59 of the laws of 2017,
subparagraph (iii) of paragraph (g) of subdivision 7 as anended by
section 54 of part A of chapter 56 of the laws of 2013 and subdivision 8
as anmended by section 21 of part B of chapter 59 of the laws of 2016,
are anended to read as foll ows:

(i) Notwi thstandi ng any inconsistent provision of the social services
law to the contrary, the comm ssioner shall, pursuant to regul ation,
determ ne whether and the extent to which the applicable provisions of
the social services |law or regulations relating to approval s and aut hor -
izations of, and utilization limtations on, health and long termcare
services reinbursed pursuant to title XI X of the federal social security
act, including, but not limted to, fiscal assessment requirenents, are
inconsistent with the flexibility necessary for the efficient adm nis-
tration of nanaged long term care plans and such regulations shal
provide that such provisions shall not be applicable to enrollees or
managed | ong termcare plans, provided that such deternmi nations are
consistent with applicable federal |aw and regul ation, and subject to
the provisions of [subdirdsioen] subdivisions eight and ten of section
three hundred sixty-five-a and paragraph (c) of subdivision eighteen of
section three hundred sixty-four-j of the social services |aw

(g) (i) Managed Iong termcare plans and denonstrations nay enrol
eligible persons in the plan or denpbnstration upon the conpletion of a
conprehen5|ve assessnent [LhaL—shaLL—+nsLHde——bHL-ne;-be-#+n+%ed-%g———an
]
of each prospectlve enrollee in such progran1 conS|stent with section
three hundred sixty-five-a of the social services |aw This assessnent
shall also serve as the basis for the devel opnent and provision of an
appropriate plan of care for the enrollee. Upon approval of federa
wai vers pursuant to paragraph (b) of this subdivision which require
nmedi cal assistance recipients who require community-based |long termcare
services to enroll in a plan, and upon approval of the comm ssioner, a
plan may enroll an applicant who is currently receiving home and conmmu-
nity-based services and conplete the conprehensive assessment wthin
thirty days of enrollnent provided that the plan continues to cover
transitional care until such tine as the assessnent is conpl eted.

(ii) The assessnment shall be conpleted by a representative of the
managed | ong termcare plan or denonstration, in consultation wth the
prospective enrollee's health care practitioner as necessary. The
conm ssi oner shall prescribe the forms on which the assessnent shall be
made.

(iii) The enrollnment application shall be subnmitted by the nanaged
long termcare plan or denonstration to the entity designated by the
departnent prior to the conmencenent of services under the managed | ong
termcare plan or denonstration. Enrollnments conducted by a plan or
denonstration shall be subject to review and audit by the department or
a contractor selected pursuant to paragraph (d) of this subdivision.

(iv) Continued enrollnment in a nmanaged |ong termcare plan or denon-
stration paid for by governnent funds shall be based upon a conprehen-




OCOO~NOUIRWNPEF

S. 4973 4

sive assessnent [ef—the—nedical—social—and—enmuronrental—reeds] of the
recipient of the services consistent with section three hundred sixty-
five-a of this social services law. Such assessnment shall be perforned
at | east every six nmonths by the managed long termcare plan serving the
enrollee. The commissioner shall prescribe the forms on which the
assessment will be made.

8. Paynent rates for managed long termcare plan enrollees eligible

for nmedical assistance. The conmi ssioner shall establish paynment rates
for services provided to enrollees eligible under title XX of the
federal social security act. Such paynent rates shall be subject to
approval by the director of the division of the budget and shall reflect
savings to both state and | ocal governnents when conpared to costs which
woul d be incurred by such programif enrollees were to receive conpara-
ble health and long termcare services on a fee-for-service basis in the
geographic region in which such services are proposed to be provided.
Payment rates shall be risk-adjusted to take into account the character-
istics of enrollees, or proposed enrollees, including, but not I|imted
t o: frailty, disability Ilevel, health and functional status, age
gender, the nature of services provided to such enrollees, and other
factors as determined by the comm ssioner. The risk adjusted prem uns
may al so be combined with disincentives or requirenents designed to
mtigate any incentives to obtain higher paynent categories. In setting
such paynent rates, the comm ssioner shall consider costs borne by the
managed care programto ensure actuarially sound and adequate rates of
paynent to ensure quality of care and shall conply with all applicable
laws and regul ations, state and federal, including [+egwations—as—to],
but not linmted to, those relating to wages, |abor and actuarial sound-
ness [ Fo—nedi-ca-d—Reanaged—ecare] .
8 4. Subparagraph (i) of paragraph (g) of subdivision 7 of section
4403-f of the public health law, as added by section 65-c of part A of
chapter 57 of the laws of 2006 and such paragraph as relettered by
section 20 of part C of chapter 58 of the laws of 2007, is anended to
read as foll ows:

(i) Managed long termcare plans and denonstrations may enroll eligi-
ble persons in the plan or denonstration wupon the conpletion of a
conpr ehensi ve assessnent [that—shall—nrelude—but—hot—betimtedto—an
e¥aLuaL+en—eL—%he—ﬂed+eaL———see+aL——and——en¥+¢ennenpak—4¥uﬁkﬂ of each
prospective enrollee in such program consistent wth section three
hundred sixty-five-a of the social services |law. This assessnent shal
al so serve as the basis for the devel opnent and provision of an appro-
priate plan of care for the prospective enrollee.

8§ 5. This act shall take effect imediately; provided that sections
two and three of this act shall take effect April 1, 2020; and provi ded,
further that:

a. the amendnents to section 364-j of the social services |aw made by
section two of this act shall not affect the repeal of such section and
shal | be deened repeal ed therewth;

b. the anendnents to section 4403-f of the public health | aw nade by
section three of this act shall not affect the repeal of such section
and shall be deemed repeal ed therewith; and

c. the amendnents to subparagraph (i) of paragraph (g) of subdivision
7 of section 4403-f of the public health | aw made by section three of
this act shall not affect the expiration and reversion of such subpara-
graph, pursuant to subdivision (i) of section 111 of part H of chapter
59 of the laws of 2011, as anmended, when upon such date the provisions
of section four of this act shall take effect.




