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2019- 2020 Regul ar Sessi ons

| N SENATE

March 5, 2019

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Crinme Victins, Cine and
Correction

AN ACT to anend the executive law, in relation to prohibiting nmedical
parol e for persons convicted of an act of terrorism

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 259-r of the executive | aw, as anended by section
38-1 of subpart A of part C of chapter 62 of the laws of 2011, subdivi-
sions 10 and 11 as added by section 1 of part A of chapter 55 of the
| aws of 2015, is anmended to read as foll ows:

8§ 259-r. Release on nedical parole for termnally ill inmates. 1. (a)
The [beard] conmissioner shall have the power to rel ease on medica
parole any inmate serving an indeterm nate or determnate sentence of
i mprisonment who, pursuant to subdivision two of this section, has been
certified to be suffering froma ternm nal condition, disease or syndrone
and to be so debilitated or incapacitated as to create a reasonable
probability that he or she is physically or cognitively incapable of
presenting any danger to society, provided, however, that no inmate
serving a sentence inposed upon a conviction for [#aHder—inthefirst

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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eligible for such rel ease.
(b) Such rel ease shall be granted only after the [beard] com ssioner
considers whether, in light of the inmate's nedical condition, there is

a reasonable probability that the inmate, if released, wll live and
remain at liberty wthout violating the law, and that such release is
not inconpatible with the welfare of society and will not so deprecate

the seriousness of the crinme as to underm ne respect for the |aw, and
shall be subject to the limts and conditions specified in subdivision
four of this section. Except as set forth in paragraph (a) of this
subdi vi si on, such release may be granted at any tine during the term of
an inmate's sentence, notw thstandi ng any other provision of |aw

.[ee}——Ihe——bea#d——shaLL——aLL9#d——ne%+ee——}e——%he—sen%ene+ng—§eu#%7—+he

2. (a) The conmi ssioner, on the conmissioner's own initiative or at
the request of an inmate, or an inmate's spouse, relative or attorney,
may, in the exercise of the conmi ssioner's discretion, direct that an
i nvestigation be wundertaken to determ ne whether a diagnosis should be
made of an inmate who appears to be suffering froma term nal condition
di sease or syndrone. Any such nedical diagnosis shall be made by a
physician licensed to practice mnedicine in this state pursuant to
section sixty-five hundred twenty-four of the education |aw. Such physi-
cian shall either be enployed by the departnent, shall render profes-
sional services at the request of the department, or shall be enpl oyed
by a hospital or nedical facility used by the departnment for the medica
treatnment of inmates. The diagnosis shall be reported to the comm ssion-
er and shall include but shall not be linited to a description of the
terminal condition, disease or syndrone suffered by the innmate, a prog-
nosi s concerning the likelihood that the inmate will not recover from
such termnal condition, disease or syndronme, a description of the
i nmate' s physical or cognitive incapacity which shall include a predic-
tion respecting the likely duration of the incapacity, and a statenent
by the physician of whether the inmate is so debilitated or incapaci-
tated as to be severely restricted in his or her ability to self-anbu-
late or to performsignificant normal activities of daily living. This
report also shall include a recomrendation of the type and |evel of
services and treatnent the inmate would require if granted nedical
parole and a recomrendation for the types of settings in which the
services and treatment should be given.

(b) The conm ssioner, or the conmm ssioner's designee, shall reviewthe
diagnosis and may certify that the inmate is suffering fromsuch term-
nal condition, disease or syndrone and that the inmate is so debilitated
or incapacitated as to create a reasonable probability that he or she is
physically or ~cognitively incapable of presenting [asy] a danger to
society. | S ! }
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parele-] |If the comm ssioner does so certify, then the comm ssioner
shall, within seven working days of receipt of such diagnosis, refer the
i nmate [ teo—theboardfor—consideration] for rel ease on nedical parole

However, no [such—+efer+ral—of—an—inrate—tothe—board] release shall be
made unl ess the i nnate has been exam ned by a physician and di agnosed as
having a termnal condition, disease or syndrone as previously described
herein at sonme time subsequent to such innmate's adnission to a facility
operated by the departnent of correctional services.

(c) [When—the—ceormr-ssoner—rolers—an—hAnpte—to—the—board—the] The
comm ssioner shall provide an appropriate nedical discharge plan estab-
lished by the department. The departnent is authorized to request
assistance from the departnent of health and fromthe county in which

the inmate resided and commtted his or her crine, which shall provide
assistance with respect to the developnent and inplenmentation of a
di scharge plan, including potential placenents of a releasee. The

departnent and the departnment of health shall jointly devel op standards
for the medical discharge plan that are appropriately adapted to the
crimnal justice setting, based on standards established by the depart-
ment of health for hospital nedical discharge planning. The |[beard]
conmm ssi oner nmay postpone its decision pending conpletion of an adequate
di scharge plan, or may deny rel ease based on inadequacy of the discharge
pl an.

3. Any certification by the conm ssioner or the comm ssioner's desig-
nee pursuant to this section shall be deened a judicial function and
shall not be reviewable if done in accordance with | aw

4. (a) Medical parole granted pursuant to this section shall be for a
peri od of six nonths.

(b) The [beard] conmi ssioner shall require as a condition of release
on nedical parole that the rel easee agree to remain under the care of a
physi cian while on nedical parole and in a hospital established pursuant
to article twenty-eight of the public health I aw, a hospice established
pursuant to article forty of the public health | aw or any other place-
ment that can provide appropriate medical care as specified in the
medi cal di scharge plan required by subdivision two of this section. The
medi cal discharge plan shall state that the availability of the place-
ment has been confirned, and by whom Notw thstanding any other
provi sion of law, when an inmate who qualifies for release wunder this
section is cognitively incapable of signing the requisite docunentation
to effectuate the nedical discharge plan and, after a diligent search no
person has been identified who could otherwise be appointed as the
inmate's guardi an by a court of conpetent jurisdiction, then, solely for
the purpose of inplenenting the nmedical discharge plan, the facility
heal th services director at the facility where the inmate is «currently
incarcerated shall be lawfully enpowered to act as the inmate's guardi an
for the purpose of effectuating the nedical discharge.

(c) \Wiere appropriate, the [beard] conmissioner shall require as a
condition of rel ease that nedical parol ees be supervised on intensive
casel oads at reduced supervision rati os.

(d) The [beard] commi ssioner shall require as a condition of rel ease
on nedical parole that the rel easee undergo periodic nedical exanina-
tions and a medical exanination at |east one nonth prior to the expira-
tion of the period of nmedical parole and, for the purposes of making a
deci sion pursuant to paragraph (e) of this subdivision, that the rel eas-
ee provide the board with a report, prepared by the treating physician
of the results of such exam nation. Such report shall specifically state
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whet her or not the parolee continues to suffer from a term nal condi-
tion, disease, or syndrone, and to be so debilitated or incapacitated as
to be severely restricted in his or her ability to self-anbulate or to
perform significant normal activities of daily living.

(e) Prior to the expiration of the period of nmedical parole the
[board] conmmissioner shall review the nedical exam nation report
required by paragraph (d) of this subdivision and may again grant
medi cal parole pursuant to this section; provided, however, that the
provi sions of [paragaph—{c)—ef—subdidsion—one—and] subdivision tw of
this section shall not apply.

(f) If the updated medical report presented to the [beard] conm ssion-
er states that a parol ee rel eased pursuant to this section is no |[|onger
so debilitated or incapacitated as to create a reasonable probability
that he or she is physically or cognitively incapable of presenting any
danger to society or if the releasee fails to subnit the updated nedical
report then the board may not nake a new grant of nedical parol e pursu-
ant to paragraph (e) of this subdivision. Were the [beard] conm ssioner
has not granted nedical parole pursuant to such paragraph (e) the
[ beard] comm ssioner shall pronptly conduct |
merbers—] or cause to be conducted by a hearing officer [designrated—by
the—board-] a hearing to determne whether the releasee is suffering
froma ternminal condition, disease or syndrome and is so debilitated or
incapacitated as to create a reasonable probability that he or she is
physically or cognitively incapable of presenting any danger to society
and does not present a danger to society. If the [beard] conm ssioner
makes such a determination then it may make a new grant of nedical
parole pursuant to the standards of paragraph (b) of subdivision one of

this section. At the hearing, the releasee shall have the right to
representation by counsel, including the right, if the releasee is
financially unable to retain counsel, to have the appropriate court

assign counsel in accordance with the county or city plan for represen-
tation placed in operation pursuant to article eighteen-B of the county
| aw.

(g) The hearing and determnation provided for by paragraph (f) of
this subdivision shall be concluded within the six nonth period of
medi cal parole. If the [beard] comr ssioner does not renew the grant of
medi cal parole, it shall order that the rel easee be returned i mediately
to the custody of the departnent.

(h) In addition to the procedures set forth in paragraph (f) of this
subdi vision, nedical parole nmay be revoked at any time upon any of the
grounds specified in paragraph (a) of subdivision three of section two
hundred fifty-nine-i of this article, and in accordance with the proce-
dures specified in subdivision three of section two hundred fifty-nine-i
of this article.

(i) Areleasee who is on nedical parole and who becones eligible for
parole pursuant to the provisions of subdivision tw of section two
hundred fifty-nine-i of this article shall be eligible for parole
consi deration pursuant to such subdivi sion.

5. A denial of release on nedical parole or expiration of medica
parol e in accordance with the provisions of paragraph (f) of subdivision
four of this section shall not preclude the inmate from reapplying for
medi cal parole or otherwise affect an inmate's eligibility for any other
formof release provided for by |aw.

6. To the extent that any provision of this section requires disclo-
sure of nedical information for the purpose of processing an application
or meking a decision, regarding rel ease on nedical parole or renewal of
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medi cal parole, or for the purpose of appropriately supervising a person
rel eased on nedical parole, and that such disclosure would otherw se be
prohibited by article twenty-seven-F of the public health law, the
provi sions of this section shall be controlling.

7. The conmi ssioner [and—the—chairman—of—the-boeard] shall be author-
ized to promulgate rules and regulations for their respective agencies
to inplenment the provisions of this section.

8. Any decision nade by the [beard] conmi ssioner pursuant to this
section may be appeal ed pursuant to subdivision four of section two
hundred fifty-nine-i of this article.

9. The [ehal+rmar] comm ssioner shall report annually to the governor,
the tenporary president of the senate and the speaker of the assenbly,
t he chairpersons of the assenbly and senate codes conmittees, the chair-
person of the senate crine and corrections commttee, and the chair-
person of the assenbly corrections conmttee the nunber of inmates who
have applied for nedical parole; the nunber who have been granted
medi cal parole; the nature of the illness of the applicants, the coun-
ties to which they have been rel eased and the nature of the placenent
pursuant to the nedical discharge plan; the categories of reasons for
denial for those who have been deni ed; the number of rel easees who have
been granted an additional period or periods of nedical parole and the
nunber of such grants; the nunber of rel easees on nedical parole who
have been returned to inprisonnent in the custody of the departnent and
the reasons for return.
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comm-ssioner s determnation]

§ 2. Paragraph (a) of subdivision 1 of section 259-r of the executive
| aw, as anended by section 38-1-1 of subpart A of part C of chapter 62
of the laws of 2011, is amended to read as foll ows:

(a) The [beard] conmissioner shall have the power to release on
medi cal parole any inmate serving an indetermnate or determnate
sentence of inprisonnent who, pursuant to subdivision two of this
section, has been certified to be suffering froma terninal condition
disease or syndrome and to be so debilitated or incapacitated as to
create a reasonable probability that he or she is physically or cogni-
tively incapable of presenting any danger to society, provided, however,
that no inmate serving a sentence inmposed upon a conviction for [AHder

eligible for such rel ease.

8§ 3. Section 259-s of the executive |law, as anmended by section 38-m of
subpart A of part C of chapter 62 of the laws of 2011, is anended to
read as foll ows:

§ 259-s. Release on nedical parole for inmates suffering significant
debilitating illnesses. 1. (a) The [beard] comm ssioner shall have the
power to release on nedical parole any inmate serving an indeterm nate
or determ nate sentence of inprisonnment who, pursuant to subdivision two
of this section, has been certified to be suffering from a significant
and pernmanent non-terminal condition, disease or syndrone that has
rendered the inmate so physically or cognitively debilitated or incapac-
itated as to create a reasonable probability that he or she does not
present any danger to society, provided, however, that no i nnate serving

a sentence inposed upon a conviction for [swder—hithefirst—degree—or
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act of terror|sn1as deflned in section 490 05 of the penal |law, shall be
eligible for such rel ease.

(b) Such rel ease shall be granted only after the [beard] conmi ssioner
considers whether, in light of the inmate's nedical condition, there is

a reasonabl e probability that the inmate, if released, wll I|ive and
remain at liberty wthout violating the law, and that such release is
not inconpatible with the welfare of society and will not so deprecate
the seriousness of the crinme as to underm ne respect for the | aw, and

shall be subject to the limts and conditions specified in subdivision
four of this section. In nmaking this determ nation, the [beard] conm s-
sioner shall consider: (i) the nature and seriousness of the inmate's
crime; (ii) the inmate's prior crimnal record; (iii) the inmate's
di sciplinary, behavioral and rehabilitative record during the term of
his or her |ncarcerat|on (iv) [Lhe—aﬂeunL—eL—t+ne—the—+nna%e—nust—se#¥e

] the current age of the |nnate and hIS

LFLpy-nFne-+—e¥—th+s—apt+eLe——£¥+

or her age at the tine of the crinme;, [H)—the—recommpndations—of—the
septenciAg—ecot—the—di-stri et —attorpey—and thevietimortheviectims
representative—wH-+3] (v) the nature of the inmate's nedical condition

di sease or syndrone and the extent of nedical treatnent or care that the
inmate will require as a result of that condition, disease or syndrone;
and [&4H+] (vi) any other relevant factor. Except as set forth in
paragraph (a) of this subdivision, such release may be granted at any
time during the termof an inmate's sentence, notw t hstandi ng any ot her
provi sion of |aw

2. (a) The conmmssioner, on the conmissioner's own initiative or at
the request of an inmate, or an inmate's spouse, relative or attorney,
may, in the exercise of the conmi ssioner's discretion, direct that an
i nvestigation be undertaken to determ ne whether a diagnosis should be
made of an inmate who appears to be suffering froma significant and

permanent non-term nal and incapacitating condi tion, di sease or
syndrone. Any such nedical diagnosis shall be made by a physician
licensed to practice medicine in this state pursuant to section sixty-
five hundred twenty-four of the education |aw. Such physician shal

ei ther be enpl oyed by the departnent, shall render professional services
at the request of the departnent, or shall be enployed by a hospital or
medi cal facility wused by the departnment for the nedical treatnent of
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i nmates. The di agnosis shall be reported to the comm ssioner and shal
include but shall not be Ilimted to a description of the condition
di sease or syndrone suffered by the inmate, a prognosis concerning the
likelihood that the inmate will not recover from such condition, disease
or syndrone, a description of the inmate's physical or cognitive inca-
pacity which shall include a prediction respecting the Iikely duration
of the incapacity, and a statenment by the physician of whether the
inmate is so debilitated or incapacitated as to be severely restricted
in his or her ability to self-anbulate or to performsignificant nornma
activities of daily living. This report also shall include a recomenda-
tion of the type and |l evel of services and treatnment the inmate would
require if granted nedical parole and a recommendation for the types of
settings in which the services and treatnment should be given.

(b) The conmm ssioner, or the conm ssioner's designee, shall reviewthe
diagnosis and may certify that the inmate is suffering fromsuch condi-
tion, disease or syndrone and that the inmate is so debilitated or inca-
pacitated as to create a reasonable probability that he or she is phys-

ically or cognitively incapable of presenting any danger to society. |If
the comm ssioner does not so certify then the inmate shall not be
referred to the board for consideration for rel ease on nedical parole.
If the conmi ssioner does so certify, then the comn ssioner shall, wthin

seven wor ki ng days of receipt of such diagnosis, [Feieﬁ——Lhe——+nnaLe——Lg
the—board—for—consideration+for] release the inmate on nedical parole.

However, no such referral of an inmate to the [beard—eof—parele] conms-
sioner shall be made unless the inmate has been exam ned by a physician
and di agnosed as having a condition, disease or syndrome as previously
descri bed herein at sone tine subsequent to such inmate's admission to a
facility operated by the departnent.

(c) [when——Lhe——eenn+ss+ene#——4e%e#s—an—+nna%e—%e—Lhe—bea#d——%he] The
conmi ssi oner shall provide an appropriate nedical discharge plan estab-
lished by the departnent. The departnment is authorized to request
assi stance fromthe department of health and fromthe county in which
the inmate resided and commtted his or her crine, which shall provide
assistance with respect to the developnent and inplenentation of a
discharge plan, including potential placenents of a releasee. The
departnent and the departnment of health shall jointly devel op standards
for the nedical discharge plan that are appropriately adapted to the
crimnal justice setting, based on standards established by the depart-
ment of health for hospital ned|cal dlscharge plann|ng [Ihe—beapd—nay

3. Any certlflcatlon by t he comm ssi oner or the commi ssi oner's desi g-
nee pursuant to this section shall be deened a judicial function and
shall not be reviewable if done in accordance with | aw

4. (a) Medical parole granted pursuant to this section shall be for a
peri od of six nonths.

(b) The [beard] conmissioner shall require as a condition of release
on medical parole that the rel easee agree to remain under the care of a
physician while on nmedical parole and in a hospital established pursuant
to article twenty-eight of the public health aw, a hospice established
pursuant to article forty of the public health | aw or any other place-
ment, including a residence with famly or others, that can provide
appropriate nedical care as specified in the nedical discharge plan
requi red by subdivision two of this section. The nedical discharge plan
shall state that the availability of the placenent has been confirned
and by whom Notwi thstandi ng any other provision of |aw, when an inmate
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who qualifies for release under this section is cognitively incapable of
signing the requisite docunmentation to effectuate the medical discharge
plan and, after a diligent search no person has been identified who
could otherwise be appointed as the inmate's guardian by a court of
conpetent jurisdiction, then, solely for the purpose of inplenenting the
medi cal discharge plan, the facility health services director at the
facility where the inmate is currently incarcerated shall be lawfully
enpowered to act as the inmate's guardi an for the purpose of effectuat-
i ng the nedical discharge.

(c) Were appropriate, the [beard] comr ssioner shall require as a
condition of release that nmedical parol ees be supervised on intensive
casel oads at reduced supervision rati os.

(d) The [beard] commi ssioner shall require as a condition of rel ease
on nedical parole that the rel easee undergo periodic nedical exan na-
tions and a nedical exanmination at |east one nonth prior to the expira-
tion of the period of medical parole and, for the purposes of making a
deci si on pursuant to paragraph (e) of this subdivision, that the rel eas-
ee provide the [beard] conmissioner wth a report, prepared by the
treating physician, of the results of such examnation. Such report
shall specifically state whether or not the parolee continues to suffer
froma significant and permanent non-termnal and debilitating condi-
tion, disease, or syndrone, and to be so debilitated or incapacitated as
to be severely restricted in his or her ability to self-anbulate or to
perform significant normal activities of daily living.

(e) Prior to the expiration of the period of nedical parole the
[ beard] comm ssioner shall review the nedical exam nation report
required by paragraph (d) of this subdivision and nmay again grant
medi cal parole pursuant to this section; provided, however, that the
provi sions of paragraph (c) of subdivision one and subdivision two of
this section shall not apply.

(f) If the updated medical report presented to the [beard] conm ssion-
er states that a parolee released pursuant to this section is no |onger
so debilitated or incapacitated as to create a reasonable probability
that he or she is physically or cognitively incapable of presenting
[any] a danger to society or if the releasee fails to submit the updated
medi cal report then the [beard] comm ssioner may not nake a new grant of
medi cal parol e pursuant to paragraph (e) of this subdivision. Were the
[ board] commissioner has not granted medical parole pursuant to such
paragraph (e) the [beard] conmi ssioner shall pronptly conduct [through
ehe—of—ts—pmperbers-] or cause to be conducted by a hearing officer
[ desigrated—by—the—board-] a hearing to determ ne whether the releasee
is suffering froma significant and pernanent non-termni nal and incapaci-
tating condition, disease or syndrome and is so debilitated or incapaci-
tated as to create a reasonable probability that he or she is physically
or cognitively incapable of presenting any danger to society and does
not present a danger to society. If the [beard] conmi ssioner makes such
a determination then [H] he or she may nake a new grant of nedical
parol e pursuant to the standards of paragraph (b) of subdivision one of
this section. At the hearing, the releasee shall have the right to
representation by counsel, including the right, if the releasee is
financially wunable to retain counsel, to have the appropriate court
assign counsel in accordance with the county or city plan for represen-
tation placed in operation pursuant to article eighteen-B of the county
| aw.

(g) The hearing and determ nation provided for by paragraph (f) of
this subdivision shall be concluded wthin the six nonth period of
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medi cal parole. If the [beard] conm ssioner does not renew the grant of
medi cal parole, [+] he or she shall order that the rel easee be returned
imediately to the custody of the departnment of correctional services.

(h) In addition to the procedures set forth in paragraph (f) of this
subdi vi si on, nedi cal parole may be revoked at any tine upon any of the
grounds specified in paragraph (a) of subdivision three of section two
hundred fifty-nine-i of this article, and in accordance with the proce-
dures specified in subdivision three of section two hundred fifty-nine-i
of this article.

(i) A releasee who is on nedical parole and who becones eligible for
parol e pursuant to the provisions of subdivision two of section two
hundred fifty-nine-i of this article shall be eligible for parole
consi deration pursuant to such subdi vi si on.

5. A denial of release on nedical parole or expiration of nedica
parol e in accordance with the provisions of paragraph (f) of subdivision
four of this section shall not preclude the inmate fromreapplying for
medi cal parole or otherwise affect an inmate's eligibility for any other
formof release provided for by |aw

6. To the extent that any provision of this section requires disclo-
sure of nedical information for the purpose of processing an application
or meking a decision, regarding release on nedical parole or renewal of
nmedi cal parole, or for the purpose of appropriately supervising a person
rel eased on nedical parole, and that such disclosure woul d ot herwi se be
prohibited by article twenty-seven-F of the public health law the
provi sions of this section shall be controlling.

7. The conmi ssi oner [and—the—chair—of—theboard] shall be authorized
to pronmulgate rules and regulations for [thei+r] his or her respective
[ agensies] agency to inplenent the provisions of this section

8. Any decision nmade by the [beard] conm ssioner pursuant to this
section mmy be appealed pursuant to subdivision four of section two
hundred fifty-nine-i of this article.

9. The [ éhai+—of—+the—beard] comm ssioner shall report annually to the
governor, the tenporary president of the senate and the speaker of the
assenbly, the chairpersons of the assenbly and senate codes committees,
the <chairperson of the senate crine and corrections conmttee, and the
chairperson of the assenbly corrections commttee the nunber of innmates
who have applied for nedical parole under this section; the nunber who
have been granted nedical parole; the nature of the illness of the
applicants, the counties to which they have been rel eased and the nature
of the placenent pursuant to the nmedical discharge plan; the categories
of reasons for denial for those who have been denied; the nunber of
rel easees who have been granted an additional period or periods of
medi cal parol e and the nunber of such grants; the nunber of rel easees on
medi cal parol e who have been returned to inprisonment in the custody of
the departnent and the reasons for return.

8 4. This act shall take effect inmmediately, provided, however, that
the anmendments to paragraph (a) of subdivision 1 of section 259-r of the
executive | aw made by section one of this act shall be subject to the
expiration and reversion of such paragraph pursuant to subdivision d of
section 74 of chapter 3 of the laws of 1995, as anended, when upon such
date the provisions of section two of this act shall take effect.




