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2019- 2020 Regul ar Sessi ons

| N SENATE

March 1, 2019

I ntroduced by Sens. BIAGE, CARLUCCI, HOYLMAN, SALAZAR -- read twi ce and
ordered printed, and when printed to be comritted to the Conmittee on

I nvestigati ons and Governnment Operations -- recommtted to the Commt-
tee on Investigations and Government Operations in accordance wth
Senate Rule 6, sec. 8 -- conmttee discharged, bill anended, ordered

reprinted as amended and recomritted to said committee

AN ACT to anend the executive law, in relation to providing for the
award of attorney's fees and expert witness fees in appropriate cases

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 10 of section 297 of the executive law, as
anended by chapter 161 of the laws of 2019, is anended to read as
foll ows:

10, [wetd : . ' o . .
related—ecredit—diserinatien—r] |In an action or proceeding at |aw
under this section or section two hundred ninety-eight of this article,
the comm ssioner or the court may in its discretion award reasonabl e
attorney's fees to any prevailing or substantially prevailing party; and
with respect to a claimof credit discrimnation where sex is a basis of
such discrimnation, and with respect to all <clains of enploynent
discrimnation in an action or proceeding at |aw under this section or
section two hundred ninety-eight of this article, the conmm ssioner or
the court may in its discretion award reasonable attorney's fees attrib-
utable to such claimto any prevailing party; provided, however, that a
prevailing respondent or defendant in order to recover such reasonable
attorney's fees nmnust nmke a notion requesting such fees and show t hat
the action or proceeding brought was frivolous; and further provided
that in a proceeding brought in the division of human rights, the
comm ssioner may only award attorney's fees as part of a final order
after a public hearing held pursuant to subdivision four of this
section. In no case shall attorney's fees be awarded to the division,

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
LBD01176-03-0



OCOO~NOUIRWNPEF

S. 4129--A 2

nor shall the division be liable to a prevailing or substantially
prevailing party for attorney's fees, except in a case in which the
division is a party to the action or the proceeding in the division's
capacity as an enployer. Expert witness fees may be awarded in the sane
manner as attorney's fees. 1In cases of enploynent discrimnation, a
respondent shall only be liable for attorney's fees under this subdivi-
sion if the respondent has been found liable for having commtted an
unl awful discrimnatory practice. In order to find the action or
proceeding to be frivolous, the court or the comm ssioner nust find in
witing one or nore of the follow ng:

(a) the action or proceeding was conmenced, used or continued in bad
faith, solely to delay or prolong the resolution of the litigation or to
harass or maliciously injure another; or

(b) the action or proceeding was comenced or continued in bad faith
wi t hout any reasonabl e basis and coul d not be supported by a good faith
argument for an extension, nodification or reversal of existing law. |If
the action or proceeding was pronptly discontinued when the party or
attorney |learned or should have learned that the action or proceeding
| acked such a reasonable basis, the court may find that the party or the
attorney did not act in bad faith.

8§ 2. This act shall take effect on the ninetieth day after it shal
have becone a | aw.




