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STATE OF NEW YORK

4101

2019- 2020 Regul ar Sessi ons

| N SENATE

February 28, 2019

Introduced by Sen. PARKER -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Fi nance

AN ACT to anmend the executive law, in relation to ensuring equal access
to health and human services for limted English speaking individuals

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Declaration of legislative findings and intent. Title VI of
the civil rights act of 1964 provides in pertinent part that "no person
in the United States shall on the ground of race, color or national
origin, be excluded fromparticipation in, be denied the benefits of, or
be subjected to discrimnation under any programor activity receiving

federal assistance.” The United States departnment of justice and the
departnment of health and human services have stated that failure to
provide |anguage assistance to limted English speaking individuals

seeki ng assistance in federally funded, state supervised or adninistered
prograns anmounts to a violation of Title VI by discrimnating against
such individual s based upon their national origin.

It is and has been the policy of the state of New York to oppose al
forns of discrimnation, particularly when it relates to the provision
of state services, or locally provided services under state supervision
However, the departnent of health and hunman services office of civil
rights, the office responsible for enforcing Title VI in departnent of
health and human services progranms, found that the New York state
departnents of tenporary and disability assistance, the New York state
departnent of health, the New York City hunman resources adm nistration,
and the departments of social services in Nassau and Suffolk counties
were in violation of Title VI based upon the state and counties' failure
to provide interpretation services for limted English proficient indi-
viduals. Specifically, the office of civil rights found that Iimted
English proficient clients seeking and/or applying for subsistence bene-
fits such as food stanps and public assistance for children and Medicaid
benefits were routinely wunable to access such benefits due to their
inability to speak English.
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A legislative hearing on inmgrant child welfare issues also found
that the lack of interpreters in child welfare cases resulted in chil-
dren in famlies who were limted English proficient were unnecessarily
renoved from their parents. In addition, limted English proficient
residents of New York have been unable to access unenpl oynent and ot her
services fromthe departrment of |abor due to the lack of translated
materials and interpreters. The New York equal access to health and
hurman services for linmted English speaking individuals act serves a
twofold purpose: first, the act wll ensure that the state is in
compliance with federal law in ensuring access to benefits and opportu-
nities to participate in any program or activity receiving federa
assi stance; second, and nore inmportantly, the act will ensure that al
those in need of health and human services receive them and that no one
attenpting to access such services will be discrimnated against based
upon the | anguage they speak.

8§ 2. The executive law is anmended by adding a new article 14-A to read
as foll ows:

ARTICLE 14-A
EQUAL ACCESS TO HEALTH AND HUVAN SERVI CES FOR LI M TED ENGLI SH
SPEAKI NG | NDI VI DUALS

Section 275. Short title.

276. Definitions.

277. Agenci es.

278. Language assi stance services.

279. Noti ces.

280. Records.

281. Language assi stance services required.

282. Screening and training.

283. M scel |l aneous.

284. Conptroller audits.

285. Civil cause of action.

286. Limtations.

287. Rul es.

288. Severability.

8§ 275. Short title. This article shall be known and nay be cited as
the "Equal Access to Health and Human Services for Limted English
Speaki ng I ndividuals Act".

8§ 276. Definitions. Wien used in this article, the followng terns
shall have the foll ow ng neanings:

1. "Agency" shall nean those entities, including any part, subdivi-
sion, field office or satellite facility, including offices operated by
county governments, required to provide |anguage assistance services
pursuant to this article.

2. "Agency contractor" shall nean any individual, sole proprietorship
partnership, comunity based organization, joint venture or corporate
entity, including any part, subdivision, field office or satellite
facility, which enters into a contract or contracts with an agency to
provide agency-related services to the public, and which receives a

total of one nmillion dollars or nore in paynent for such services on an
annual i zed basis pursuant to the terns of such contract or contracts.
3. "Bilingual personnel" shall mMean agency or agency contractor

enpl oyees, excluding participants in work experience prograns, who
provi de | anguage assistance services in addition to their duties.

4., "Contract" shall nean any witten agreenent, purchase order or
instrument whereby the agency is conmmitted to expend or does expend
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funds in return for work, labor, services, or any conbination of the
f or egoi ng.

5. "Docunents"” shall nean witten material, whether electronic or
printed, including but not limted to, forns, applications, notices and
correspondence, that require a response or affect benefits |evels and/or
services.

6. "Interpreter personnel” shall nean agency or agency contractor
enpl oyees whose sole responsibility is to provide |anguage assistance
services. Such definition shall not include Wirk Experience Program
partici pants.

7. "Interpretation services" shall nean oral, contenporaneous inter-
pretation of oral conversations.

8. "language assistance services" shall nean Level | and Level |
| anguage assi stance services as defined in this section

9. "lLevel | |anguage assistance services" shall nean interpretation

services and translation services provided by bilingual personnel or
interpreter personnel to limted English proficient individuals that
ensures their ability to conmunicate effectively with agency or agency
contractor personnel, access benefits and services, participate equally
in all substantive prograns and understand docunents; provided. however,
that such services nmay not be provided by volunteers, relatives, spouses
or donestic partners of an individual in need of such services, or by a

client of the agency or agency contractor fromwhich such individual 1is
seeki ng assi st ance.
10. "level Il language assistance services" shall nean | anguage

assi stance services provided to limted English proficient individuals
by nmeans other than interpreter personnel or bilingual personnel that
ensures their ability to comunicate effectively with agency or agency
contractor personnel., access benefits and services, participate equally
in all substantive prograns and understand docunents; provided, however,
that such services may not be provided by volunteers, relatives, spouses
or donestic partners of an individual in need of such services, or by a
client of the agency or agency contractor fromwhich such individual is
seeki ng assi stance.

11. "linmted English proficient individual" shall nean an individua
who identifies as being., or is evidently, unable to speak, read or wite
the English language at a level that permts himor her to interact
effectively with agency or agency contractor personnel.

12. "Primary |l anguage" shall nean the |l anguage chosen by a limted
English proficient individual as the |anguage to be used in comunicat -
ing with such individual

13. "Primary | anguage group” shall nean a group of individuals sharing
the sane prinary | anguage.

14. "Translation services" shall nean the translation of witten
matter either orally or in witing.

8 277. Agencies. The following entities shall provide |anguage assi st-
ance services for services directly provided by such agency and shall be
responsible for ensuring that county agencies and agency contractors
providing services under state supervision provide |anguage assistance
services, as required under this article: the New York state depart nent
of fanmly assistance, the New York state departnent of health, and the
New York state departnent of |abor

8§ 278. language assistance services. 1. FEach agency and agency

contractor shall provide | anguage assistance services as required under
this article free of charge to limted English proficient individuals.
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2. Agency contractors shall provide | anguage assi stance services as
required under this article for prograns and/or services offered pursu-
ant to a contract or contracts with an agency.

8 279. Notices. 1. Upon initial contact, whether by tel ephone or in
person, with an individual seeking benefits and/or services offered by
an__agency or agency contractor, such agency or agency contractor shal
notify such individual of the right to free |anguage assistance
services. Immediately followi ng such notification, the agency or agency
contractor shall deternmine the primary | anguage of such individual. Such
determination shall be made by asking the individual to indicate his or
her primary language. If it is determned that such individual's prinary
|l anguage is not English, then upon such determ nation the agency or
agency contractor shall informsuch individual in his or her primary
| anguage of the right to free | anguage assi stance services.

2. Wthin one hundred eighty days after the effective date of this
article, each agency and agency contractor shall determine the primary
| anguage of each individual currently receiving benefits and/or services
provided by such agencies and agency contractors. If it is determnined
that any such individual's prinmary |language is not English, then upon
such determination the agency or agency contractor shall inform such
individual in his or her primary | anguage of the right to free |anguage
assi stance services.

3. Each agency and agency contractor shall post conspicuous signs in

Al bani an, Arabic, Bengali, Cantonese, Creole, French, Gernman, G eek,
Hebrew, Hindi, Italian, Khnmer, Korean, Mandarin, Polish, Punjabi (Gurnu-
khi)., Serbo-Croatian, Spanish, Russian, Urdu, Vietnanese, and Yiddish at
all agency and agency contractor offices in which services are provided

to the public informng linmted English proficient individuals of their
right to free | anguage assi stance services.

8 280. Records. FEach agency and agency contractor shall maintain a
record of the primary | anguage of individuals seeking or receiving agen-
cy or agency contractor services. Primary |anguage deterninations
regarding individuals seeking agency or agency contractor services shal
be recorded whether or not such individual actually obtains such
services.

8 281. lLanguage assistance services required. 1. [f, on an annua
basis, one hundred or nore |imted English proficient individuals
belonging to the sane prinmary | anguage group seek or receive services or
benefits at an agency or agency contractor, then such agency or agency

contractor shall provide Level | |anguage assi stance services innediate-
ly in all interactions wth a nenber of such primary | anguage group,
whet her such interaction is by tel ephone or in person, and all corre-
spondence from such agency or agency contractor to any nenber of such
primary | anguage group shall be witten in such nenber's prinary
| anguage.

2. |If, on an annual basis, between at least twenty-five but no nore

than ninety-nine limted English proficient individuals belonging to the

same prinmary | anguage group seek or receive services or benefits at an
agency or agency contractor, then such agency or agency contractor shal

provide Level | | anguage assi stance services within twenty-four hours of
a request for such services by a nenber of such prinmary | anguage group.
3. If, on an annual basis, fewer than twenty-five limted English

proficient individuals belonging to the sane prinary | anguage agroup seek
or receive services or benefits at an agency or agency contractor, then

such agency or agency contractor shall provide Level | |anguage assist-
ance services or Level 11 |anguage assistance services within twenty-
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four hours of a request for |anguage assistance by a nmenber of such
primary | anguage group.

4. During the first ninety days after the effective date of this arti-
cle, each agency and agency contractor shall determ ne the nunber of
limted English proficient individuals for each prinmary |anguage droup
seeking and/or receiving services fromsuch agency or agency contractor
during such period., and shall multiply each such nunber by four to
determine a projected annual nunber of limted English proficient indi-
viduals in need of |anguage assistance services. The result of such
calculation shall deternmine the initial level of |anguage assistance
services required under this section. The determination of the |evel of
| anguage assistance services required under this article shall be nade
annual ly and based on annual data thereafter.

5. Where an application or formrequires conpletion in English by a
limted English proficient individual for subnission to a state authori -
ty, the agency or agency contractor shall provide oral translation of
such application or formas well as certification by the linmted English
proficient individual that the formwas translated and conpleted by an
interpreter.

6. English versions of all docunents shall include in ten point type
in Al banian. Arabic, Bengali. Cantonese, Creole, French. German, G eek,
Hebrew, Hindi, Italian, Khner, Korean. Mndarin, Polish, Punjabi (Gurnu-
khi), Serbo-Croatian, Spanish, Russian, Urdu, Vietnanese, and Yiddish
the following statenent: "I MPORTANT: This docunent contains inportant
informati on about your benefits. W will translate this docunent for you
free of charge." Follow ng such statenent shall be the nane, tel ephone
nunber and address of the agency or agency contractor to contact to
request free translation of the docunent.

8 282. Screening and training. 1. Before bilingual personnel or inter-
preter personnel may provide | anguage assistance services, such person-
nel nmust be screened by the agency or agency contractor enploying such
personnel to ensure that they are capable of providing such services
effectively. In addition, each agency and agency contractor shal
provi de annual training for such personnel to ensure that such personne
are providing | anguage assi stance services effectively.

2. Each agency or agency contractor providing Level |1l |anguage
assi stance services shall ensure that such services are effective.
8§ 283. M scellaneous. 1. Nothing in this section shall preclude an

agency or agency contractor from providing | anguage services in addition
to those required under this article.

2. lLanguage assistance services required pursuant to this article to
be provided by an agency shall be perforned by enployees of such agency.

3. If an agency contractor enters into an agreenent with an entity to
provide services to the public that such agency contractor is required
to provide under a contract with an agency, then such entity shall be
considered an agency contractor for purposes of this article and shal
provi de | anguage assi stance services as required in this article.

4. This article shall not apply to any contract wth an agency
contractor entered into prior to the effective date of this article,
except that renewal, anendnent or nodification of such contract occur-
ring on or after such effective date shall be subject to the provisions
of this article.

8§ 284. Conptroller audits. 1. The conptroller shall conduct annua
audits of the agencies and agency contractors required to provide
| anguage assi stance services pursuant to this article. Such audits
shall generally determne the effectiveness of the |anguage assi stance
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services provided by each agency and agency contractor. Specifically,
such audits shall include, but not be limted to, the follow ng inforna-
tion: (a) The nunber of requests for | anguage assi stance services,
di saggregated by agency and agency contractor, type of |anguage assi st-
ance requested and prinmary | anguage;

(b) The nunber of limted English proficient individuals served
di saggregated by agency and agency contractor, type of |anguage assist-

ance requested and prinmary | anguage;
(c) The nunber of bilingual personnel and the nunber of interpreter

personnel , disaggregated by agency, agency contractor and |anguage
transl ated by such personnel;

(d) The average length of tine to provide | anguage assi stance services
tolimted English proficient individuals, disaggregated by agency,
agency contractor and prinmary | anguage;

(e) Wether primary |anguage determ nations are properly recorded,
di saggregat ed by agency and agency contractor; and

(f) Whether, as deternmined through a random sanpling of translated
docunents, docunents have been translated properly and in a tinely
manner and sent to the appropriate party, disaggregated by agency and
agency contractor.

2. \Wenever possible, the results of such audits shall be verified
through direct contact with a statistically significant sanple of agency
and/ or agency contractor clients.

285. Civil cause of action. Except as otherw se provided by |law, an
person claining to be injured by the failure of an agency or agency
contractor to provide |anguage assistance services as required under
this article, shall have a cause of action against such agency or agency
contractor in any court of conpetent jurisdiction for any or all of the
following relief: (a) conpensatory and punitive damages;

(b) injunctive and declaratory relief;

c) attorneys' fees and costs; and
d) such other relief as a court nay deem appropriate.

8 286. Llinmtations. A civil action wunder this article nust be
commenced within one year after the alleged violation of the require-
nents of this article. If, however, due to injury or disability result-
ing froman act or acts giving rise to a cause of action wunder this
article, or due to infancy as defined in the civil practice |aw and
rules, a person entitled to commence an action under this article is
unable to do so at the tine such cause of action accrues, then the tine
within which the action nust be conmmenced shall be extended to one year
after the inability to commence the action ceases.

8 287. Rules. Each agency shall pronulgate such rules as are necessary
for the purposes of inplenenting and carrying out the provisions of this
article. Such rules shall be applicable to the agency that pronul gated
the rules as well as to agency contractors associated with such agency.

8§ 288. Severability. If any section, subdivision, sentence, clause,
phrase or other portion of this article is, for any reason, declared
unconstitutional or invalid, in whole or in part, by any court of conpe-

tent jurisdiction such portion shall be deened severable, and such
unconstitutionality or invalidity shall not affect the validity of the
remai ni ng portions of this law, which remaining portions shall continue

in full force and effect.
§ 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.




