OCOoO~NOUIRWN P

STATE OF NEW YORK

3843

2019- 2020 Regul ar Sessi ons

| N SENATE

February 19, 2019

Introduced by Sen. SAVINO -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Labor

AN ACT establishing the "farmmrkers' fair [|abor practices act"; to
anend the labor law, in relation to allow ng farm workers one day of
rest each week, and including farm |aborers wthin the provisions
pertaining to overtime conpensati on and unenpl oynent insurance; and to
amend the workers' conpensation law, in relation to service as farm
| aborers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "farmwork-
ers' fair labor practices act".

§ 2. Subdivision 16 of section 2 of the |abor |aw, as added by chapter
564 of the laws of 2010, is renunbered subdivision 22 and five new
subdi visions 17, 18, 19, 20 and 21 are added to read as foll ows:

17. "Farm' shall nean an agricultural for-profit business involved in
commercial enterprise with respect to stock, dairy, poultry, fur-bearing
animal, fruit and truck farns; plantations; orchards; nurseries; green-
houses and similar structures used primarily for the raising of agricul-
tural or horticultural commpdities.

18. "Farm enploynment"” shall nean the services perforned by an enpl oyee
on a farmin the enploy of the owner, farmcontractor, |essee or opera-
tor of a farmin connection with:

(a) cultivating the soil

(b) raising or harvesting any agricultural or horticultural combdity,
including the raising or hatching of poultry, the raising, shearing.
feeding, caring for, training, managenment of |ivestock, bees, fur-bear-
ing animals and wildlife;

(c) the production or harvesting of maple syrup or nmaple sugar

(d) the operation, managenent, conservation, inprovenent or rmainte-
nance of a farmand its tools and equi pnent:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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(e) the operation or maintenance of ditches, canals, reservoirs or
wat erways used exclusively for renpving. supplying and storing water for
farm ng purposes; and

(f) the handling, planting, drying. packing, packaging. processing,
freezing, grading, storing or delivering to market or to a carrier for
transportation to market, of any agricultural or horticultural combdity
raised on the enployer's farm

Farm enploynent shall not nean services perforned in connection with
commercial canning, freezing, grading or other processing of any agri-
cultural or horticultural commodity not raised on the enployer's farm

19. "Farm enployer"” shall nean any individual, partnership, associ-
ation, corporation, cooperative, business trust, |legal representative or
organi zed group of persons acting as an enployer of a farm enpl oyee. | f

a farmlabor contractor recruits or supplies farmworkers for work on a
farm such farm workers shall be deened to be enployees of the owner,
| essee or operator of such farm

20. "Farm enpl oyee" shall nmean any individual engaged or permitted by
an enployer to work on a farm except:

(a) the parent, spouse, child or other nenber of the enployer's ime-
diate famly related to the third degree of consanguinity or affinity;

(b) an individual enployed by the federal, state or nunicipal govern-
nent or a political subdivision thereof; and

(c) for that part of the working tine covered by the provisions of
anot her m ni nrum wage order pronul gated by the conmmi ssi oner.

21. "Tenporary visa worker" shall nean an alien admtted to the United
States to performagricultural |abor pursuant to 8 USC 1184(c) and 8 USC
1101(a)(15)(H) of the federal immgration and nationality act if, at the
time such services are rendered, they are excluded fromthe definition
of enploynent as provided in 26 USC 3306(c) of the federal unenploynent
tax act.

8§ 3. Subdivision 1 of section 161 of the labor law is anended by
addi ng a new undesi gnat ed paragraph to read as foll ows:

Every person enployed as a farmlaborer shall be allowed at |east
twenty-four consecutive hours of rest in each and every cal endar week. A
farm [ aborer may consent in witing to waive this right and work on the
day of rest., provided that he or she shall be paid as provided under
section one hundred sixty-three-a of this title. This paragraph shal
not apply to the parent, child, spouse or other nenber of the enployer's
famly related by the third degree of consanquinity or affinity. Twen-
ty-four consecutive hours spent at rest because of circunstances, such
as weather or crop conditions, shall be deened to constitute the rest
required by this paragraph. The day of rest should be the sane as the
traditional day reserved by the farm laborer for religious worship,
whenever possi bl e.

§ 4. Paragraphs b and d of subdivision 2 of section 161 of the | abor
| aw, as anended by chapter 281 of the |laws of 1941, are anmended to read
as foll ows:

b. Enpl oyees in [daities—e+reanpries] nilk condenseries, mlk powder
factories, mlk sugar factories, mlk shipping stations, butter and
cheese factories, ice cream manufacturing plants and mlk bottling
pl ants, where not nore than seven persons are enpl oyed;

d. Enpl oyees whose duties include not nore than three hours' work on
Sunday in setting sponges in bakeries, [earingFor—ive—-anaals-] nain-
taining fires, or nmaking necessary repairs to boilers or nachinery.

8 5. The labor law is anmended by adding a new section 163-a to read as
fol | ows:
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8 163-a. Hours of agricultural enploynent. No farm enpl oyer operating
a farmshall require any farm enpl oyee to work nore than ten work hours
in any day, sixty work hours in any calendar week, or six days in any
cal endar week, unless such farmenployee is paid as foll ows:

1. Hourly rate. Any farmenployee who is paid on an hourly basis and
who is eighteen years of age or over, or who is sixteen or seventeen
vears of age and not required by lawto attend school shall not be
enpl oyed overtine hours unless the farm enpl oyee receives one and one-
half tinmes the regular rate for such overtine work hours.

2. Piece work rate. Any farmenployee paid at a piece rate who is
eighteen years of age or over, or who is sixteen or seventeen vyears of
age and not required by law to attend school shall not be enployed over-
tinme hours unless the farm enpl oyee receives one and one-half tines the
prevailing piece rate set by the United States departnent of |abor
pursuant to the H 2A tenporary visa program authorized by the federa
Inmm gration and Nationality Act of 1952, as anended, for all overtinme
wor k hours.

3. Salaried rate. Any farm enployee paid at a salaried rate and not
worki ng as a nmanager or supervisor who is eighteen years of age or over,
or who is sixteen or seventeen yvears of age and not required by law to
attend school shall not be enployed overtine hours unless he or she
receives one and one-half tines the regular rate at which he or she is
enpl oyed divided by forty for all overtinme work hours.

4, A contract between a farmenployer and a farm enpl oyee may al |l ow
for discipline or dismssal of a farm enpl oyee who refuses to work over-
tinme hours other than on the day of rest without a nedical or such other
excuse permtted by regulation of the conmmi ssioner.

For purposes of this section, "work hours" shall nean the hours that a
farm enployee is pernmtted to work or is required to be available for
work at the assigned place of work, and shall include tine spent in
going fromone field to another, in waiting for baskets, pickup or
br eakdown of machinery or equi pnent where the farm enployer requires the
farm enployee to remain at the site of the breakdown during repairs.
Tine not worked because of weather conditions shall not be considered as
hours worked. An enpl oyee who lives on the prem ses of the enployer. or
in conparable facilities at the work site, shall not be considered to
have worked or to have been available for work: (a) during nornal sl eep-
ing hours solely because the enployee is required to be on call during
such hours; or (b) at any other tine when the enployee is free to | eave
the place of enploynent.

For purposes of this section, "overtine hours" shall nean hours worked
by a farm enpl oyee of nore than ten hours in any day, sixty hours in a
cal endar week, or six days in a calendar week.

8 6. Subdivision 2 of section 564 of the labor lawis renunbered
subdi vision 3 and a new subdivision 2 is added to read as foll ows:

2. Exclusion fromcoverage. The term"enploynent” does not include
services rendered by an individual who is an alien adnitted to the
United States to performagricultural |abor pursuant to 8 USC 1184(c
and 8 USC 1101(a)(15)(H) of the federal inmmigration and nationality act
if, at the tinme such services are rendered, they are excluded from the
definition of enploynent as provided in 26 USC 3306(c) of the federa
unenpl oynent tax act.

§ 7. Subdivision 1 of section 674 of the |abor |law, as added by chap-
ter 552 of the laws of 1969, is anended to read as foll ows:

1. The conmi ssioner may pronul gate such regul ati ons as he deens appro-
priate to carry out the purposes of this article and to safeguard m ni -
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mum wage standards. Such regul ations may include, but are not I|imted
to, the defining of the circunstances or conditions for the acceptance
of non-hourly rates and piece rates as equivalent to the m nimum hourly
rates established by this article. Such regulations also nmay include,
but are not limted to, waiting time and call-in pay rates; wage
provi sions governing guaranteed earnings during specified periods of
wor k; and al |l owances for neals, |odging, and other itens, services and
facilities when furnished by the enpl oyer[ —and—the—-enployrent—of—indi—

8§ 8. The openi ng paragraph of paragraph A of subdivision 6 of section
201 of the workers' conpensation |aw, as anended by chapter 481 of the
| aws of 2010, is anended to read as foll ows:

"Empl oynment " neans enploynent in any trade, business or occupation
carried on by an enpl oyer, except that the follow ng shall not be deened
enpl oynent under this article: services performed for the state, a
muni ci pal corporation, |ocal governmental agency, other political subdi-
vision or public authority; enploynment subject to the federal railroad
unenpl oynment insurance act; service perforned on or as an officer or
menber of the crew of a vessel on the navigable water of the United
States or outside the United States; [serHHece—as—farmlaborers-] service
as a tenporary visa worker as defined by subdivision twenty-one of
section two of the labor |aw, casual enploynment and the first forty-five
days of extra enploynent of enployees not regularly in enploynent as
otherwise defined herein; service as golf caddies; and service during
all or any part of the school year or regular vacation periods as a
part-time worker of any person actually in regular attendance during the
day tinme as a student in an elenmentary or secondary school. The term
"enpl oynment” shall include donestic or personal work in a private hone.
The term "enploynent” shall not include the services of a licensed real
estate broker or sales associate if it be proven that (a) substantially
all of the renuneration (whether or not paid in cash) for the services
perfornmed by such broker or sales associate is directly related to sales
or other output (including the performance of services) rather than to
the nunber of hours worked; (b) the services perforned by the broker or
sal es associate are performed pursuant to a witten contract executed
between such broker or sales associate and the person for whomthe
services are performed within the past twelve to fifteen nonths; and (c)
the witten contract provided for in subparagraph (b) of this paragraph
was not executed under duress and contains the follow ng provisions:

8 9. The conmissioner of |abor shall report to the governor, the
speaker of the assenbly and the tenporary president of the senate before
April 1, 2020 on the feasibility and practicality of allowing farm
enpl oyees to organize for purposes of collective bargaining. In prepar-
ing such report, the conm ssioner of labor will consult wth represen-
tatives of and advocates for farm enpl oyees, individuals and agencies
that enmpl oy farm enpl oyees, and rel evant state agencies including but
not limted to the department of agriculture and markets and the public
enpl oynent relations board. The report shall address the feasibility of
an enployee organization fornmed in accordance wth the State Labor
Rel ati ons Act, how bargaining units for such organizations could be
formed, whether there are any unique issues which arise in this context
and whether there are other possible frameworks for collective organiza-
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tion or for ensuring the benefits that acconpany organi zation for farm
enpl oyees. The conmi ssioner of |abor shall also report, with the assist-
ance of an interagency working group which shall include but not be
limted to the chair of the workers' conpensation board and the conmi s-
sioner of agriculture and markets, on how best to provide easily acces-
si bl e educational and informational material for farm enployers and farm
enpl oyees. Such material shall cover enploynent benefits and applicable
tax and insurance | aws.
§ 10. This act shall take effect April 1, 2020.



