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STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N SENATE

February 5, 2019

I ntroduced by Sens. HOYLMAN, CARLUCCI, ADDABBO BAILEY, Bl AGd, BRESLI N,
BROOKS, COMRIE, GAUGHRAN, GOUNARDES, HARCKHAM JACKSON, KAM NSKY
KAPLAN, KAVANAGH, KENNEDY, KRUEGER, MAY, MAYER, MONTGOVERY, MYRIE
PARKER, PERSAUD, RAMOS, RI VERA, SALAZAR, SANDERS, SEPULVEDA, SERRANO
STAVI SKY, THOMAS -- read twi ce and ordered printed, and when printed
to be comitted to the Conmittee on Energy and Tel ecomruni cations --
commi ttee discharged, bill amended, ordered reprinted as anmended and
reconmtted to said conmittee -- reported favorably fromsaid conmt-
tee, ordered to first and second report, ordered to a third reading,
anended and ordered reprinted, retaining its place in the order of
third reading -- again anended and ordered reprinted, retaining its
place in the order of third reading -- again anmended and ordered
reprinted, retaining its place in the order of third reading

AN ACT to anend the general business law, in relation to limting robo-
calls to state residents and to require tel ephone service providers to
offer free call mtigation technology to tel ephone customers

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and rmay be cited as the "robocal
prevention act"

8§ 2. Section 399-p of the general business |aw, as anended by chapter
581 of the laws of 1992, subdivision 6 as anended by chapter 546 of the
laws of 2000, subdivision 6-a as added and subdivision 8 as anended by
chapter 176 of the laws of 1998, is amended to read as foll ows:

8§ 399-p. [ Felemprketing—use] Use of automatic [ dia-hRg-—annrounreng]

dialing devices and pl acenent of robocalls and consuner tel ephone calls.
1. Definitions. As used in this section, the following terns shall have
t he foll ow ng neanings:

(a) "autonatlc [d+aL+ng-ann9Hne+ng] dlallng deV|ce nmeans [ ary—audto—

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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Aurber—called—wi-thout—the—use—of—an—-operater] equipnment that nekes a
series of calls to stored tel ephone nunbers, including nunbers stored on
alist, except for equipnent that requires a human to dial or place each
individual call one call at a tine, and requires such human to then
remain on each call

(b) "person" nmeans any natural person, firm organization, partner-
shi p, association or corporation, or other entity, whether for-profit or
not-for-profit;

(c) "consuner"™ means a natural person who is solicited to purchase,

| ease or receive a good or service for personal, famly or household
use;

(d) "consuner tel ephone call" nmeans a call nade to a tel ephone nunber
by a tel ephone solicitor, whether by device, Ilive operator, or any

conbi nation thereof, for the purpose of soliciting a sale of any consum
er goods or services for personal, famly or household purposes to the
consurer called, or for the purpose of soliciting an extension of credit
for consumer goods or services to the consunmer called, or for the
pur pose of obtaining information that will or nay be used for the direct
solicitation of a sale of consumer goods or services to the consuner
called or an extension of credit for such purposes; provided, however,
that "consumer telephone call" shall not include a call rmade by a tele-
phone corporation, as defined by subdivision seventeen of section two of
the public service law, in response to a specific inquiry initiated by a
consumer regarding that <consuner's existing or requested telephone
service; [and]

(e) "telephone solicitor" means a person who nakes or causes to be
made a consuner tel ephone call .

(f) "robocall" neans a call nmade, including a text nmessage sent, to
any tel ephone nunber owned by a person or entity in the state:

(1) using an autonmatic dialing device; or

(2) using an artificial or prerecorded voice;

(g) "call mtigation technology" neans technology that identifies an
incomng call or text nessage as being., or as probably being, an
unwanted robocall, and, on that basis, blocks the call or nessage

diverts it to the called person's answering system or otherw se
prevents it from being conpleted to the called person, except that it
permts a call or text so identified to be conpleted when it is identi-
fied as being nmade by a | aw enforcenent or public safety entity;

(h) "prior express consent" for a call neans that the purpose of the
call nust be closely related to the purpose for which the telephone
nunber was originally provided by the called party. A call by a non-pro-
fit organization which is federally tax exenpt pursuant to 26 U S. C
501(c). to a nmenber who had joined such organization or to the household
of such a nenber, is presuned to be closely related. A custoner's prior
express consent can be revoked by the custoner at any tine in any
reasonabl e manner, regardless of the context in which the owner or user
of the tel ephone provided consent;

(i) "tel ephone service provider" nmeans any conpany that provides voice
service utilizing any technol ogy, regardl ess of whether such provider is
regul ated pursuant to the public service |aw

(j) "labor organization" neans any organization of any kind which
exists for the purpose, in whole or in part, of representing enployees
enployed within the state of New York in dealing with enpl oyers or
enpl oyer organi zations or with a state governnent, or any political or
civil subdivision or other agency thereof, concerning terns and condi -
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tions of enploynent, grievances, |abor disputes, or other matters inci-
dental to the enploynent relationship. For the purposes of this section,
each local., parent national or parent international organization of a
statewide |abor organization, and each statew de federation receiving
dues from subsidiary | abor organizations, shall be considered a separate
| abor organization; and

(k) "departnent" nmeans the departnment of state.

2. No person shall [epeLaLe—an——auLenaL+e——d+aL+ng-anneune+ng——{kﬂ4+xﬂ
meke any robocall, nor place any consuner tel ephone call, except in
accordance with the provisions of this section. The [use-e#—saeh—dev%@eﬂ
maki ng of a robocall by any person, either individually or acting as an

of ficer, agent, or enployee of a person [9pe;aL+ng—au%ena%+e—d+aL+ng—an—
neune+ng——de¥+ses] making a robocall, is subject to the provisions of

this section.

2-a. (a) A person shall be pernitted to make a robocall only when such
robocall is:

(1) nmade for energency purposes, pursuant to subdivision seven of this
section;

(2) made with the prior express consent of the called party;

(3) nmade by a | abor organization to such organization's nenbers or to
the household of such nenbers; or

(4) authorized by requlations pronmulgated by the departnent pursuant
to paragraph (b) of this subdivision.

(b) The departnent, in consultation wth the departnent of public
service, shall pronmulgate requlations to inplenent the provisions of
this subdivision, and may pernmit, subject to such conditions as the
departnment nmy prescribe, robocalls to be nade to a residential tele-
phone line without prior express consent if such calls are not made for
a commerci al Duroose

In addltlon to the DrOV|S|ons of subd|V|S|0n two- a of thls secti on:
(a) Lf a robocall or consuner telephone call permitted by this section
uses a prerecorded voice, such call shall state at the beginning of the
call the nature of the call and the nane of the person or on whose
behalf the nessage is being transmtted and at the end of such nessage
t he address, and tel ephone nunmber of the person on whose behalf the
message is transmitted, provided such disclosures are not otherw se
prohibited or restricted by any federal, state or local |aw, and

(b) Lf a robocall pernmitted by this sectlon is made using an autonmatic

dialing device, such device shall disconnect [the—automatic—dialing—an—
| ice] from the telephone line upon the ternmination of the
call by either the person calling or the person call ed.

4. No person shall operate an automatic [éiang—announrcing] dialing
device which uses a random or sequential nunber generator to produce a
nunber to be call ed.

4-a. (a) No person meking a robocall shall know ngly cause any caller
identification service to transmt msleading, inaccurate, or false
caller identification information with the intent to defraud, cause
harm or wongfully obtain anything of value.

(b) This subdivision does not prohibit:

(1) Any authorized activity of a |l aw enforcenent agency: or

(2) Any activity pursuant to a court order that specifically author-
izes the use of caller identification manipulation.

4-b. (a) A tel ephone service provider that provides tel ephone service
to custoners residing in the state shall nake call mitigation technol ogy
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available to any such custoner, upon request, and at no additiona
charge. Such provider shall also offer to any such custoner the ability
to have the provider prevent calls and text nessages identified as orig-
inating from a particular person frombeing conpleted to the called
person, upon request, and at no additional charge.

(b) The departnent. in consultation with the departnent of public
service, shall promulgate regulations to inplenent the requirenents of
this subdivision, including, if appropriate, a reasonable delay in
requiring inplenentation and offering of call nmitigation technology if
for good cause, taking into account the consuner protection purposes of
this section, and including procedures for addressing incidents in which
a_ call wanted by the custoner is prevented fromreaching the custoner.
The departnment nay also pronmulgate regulations allowing for the require-
nents of this subdivision to be waived for existing network facilities
in instances where the tel ephone service provider can reasonably denpn-
strate that call mtigation technology cannot feasibly be inplenented on

such facilities due to technological limtations, until such tine as it
can be feasibly inpl enented.
5. No [autenati di ing i dersi h be ad nd

ae] robocall or consuner tel ephone call shall be placed to an energency
tel ephone line including but not linted to any 911 or E-911 line, or
any energency line of any volunteer fire conmpany or fire department; any
enmergency nedical service, anbulance service, voluntary ambul ance
service or hospital anbul ance service as defined in section three thou-
sand one of the public health |Iaw, any hospital, nursing honme, or resi-
dential health care facility as defined in section twenty-ei ght hundred
one of the public health law, any adult care facility as defined in
section two of the social services law, or any |aw enforcement agency or
to the tel ephone Iine of any guest roomor patient room of any hospital,
nursing home, or residential health care facility as defined in section
two thousand ei ght hundred one of the public health law, or any adult
care facility as defined by section two of the social services law It
shall not constitute a violation of this subdivision if the person who
pl aces such a call can affirmatively establish that the call was pl aced
i nadvertently despite good faith efforts on the part of such person to
comply with the provisions of this section and such person has inple-
mented a procedure to prevent subsequent calls frombeing placed to a
particul ar prohibited tel ephone number.

6. A tel ephone solicitor shall not nmake a consuner tel ephone call to a
consurrer unless the tel ephone solicitor conforns with subparagraph one
of paragraph b of subdivision six of section three hundred ninety-nine-
pp of this article. Nothing contained herein shall be deened to linmt,
annul, alter, or affect the provisions of subdivision three of this
secti on.

6-a. No telephone solicitor or person who places any consuner tele-
phone call or [w e¥e g ah—automeiic—dialing-- nci-ng—device
robocall and no enpl oyer of any such tel ephone solicitor or person shal
intentionally cause to be installed, or shall intentionally utilize, any
bl ocking device or service to prevent the nane and/or tel ephone nunber
of such solicitor or person, or the nanme and/or tel ephone nunber of his
or her enployer, frombeing displayed on a caller identification device
of the recipient of any such consuner telephone call. A wviolation of
this subdivision shall be subject to the provisions of subdivision eight
of this section

7. (a) Federal, state or local nunicipalities, or any subdivision

t hereof, [ usihg—anr—auvtomptic—dialing-—annodncinhg—device] nmaking a robo-
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call for enmergency purposes shall be exenpted fromthe provisions of
this section.
(b) Notwithstanding the provisions of paragraph (a) of this subdivi-

sion, any entity [which—eperates] nmking a robocall for energency
purposes through the operation of a telephone warning or alert system

[ whichutilizesany such device for emprgencypurposes| shall also be
exenpted fromthe provisions of this section.

8. Wenever there shall be a violation of subdivision twi, three,
four, four-a, five, six, or six-a of this section, an application may be
made by the attorney general in the name of the people of the state of
New York to a court or justice having jurisdiction to issue an injunc-
tion, and upon notice to the defendant of not less than five days, to
enjoin and restrain the continuance of such violations; and if it shal
appear to the satisfaction of the court or justice, that the defendant
has, in fact, violated subdivision twd, three, four, four-a, five, six,
or six-a of this section an injunction may be issued by such court or
justice enjoining and restraining any further violation, wthout requir-
i ng proof that any person has, in fact, been injured or danmaged thereby.
In any such proceeding, the court nay make all owances to the attorney
general as provided in paragraph six of subdivision (a) of section
eighty-three hundred three of the <civil practice law and rules, and
direct restitution. Wenever the court shall determine that a violation
of subdivision two, three, four, or five of this section has occurred,
the court may inpose a civil penalty of not nore than two thousand
dollars per <call, up to a total of not nore than twenty thousand
dollars, for calls placed in violation of such subdivisions wthin a
conti nuous seventy-two hour period. Wenever the court shall determne
that a violation of subdivision four-a of this section has occurred, the
court may inpose a civil penalty of not less than five thousand dollars
nor nore than ten thousand dollars for each violation. Wenever the
court shall determine that a violation of subdivision six of this
section, or a violation of subdivision six-a of this section, has
occurred, the court may inpose a civil penalty of not nore than two
thousand dollars. In connection with any such proposed application, the
attorney general is authorized to take proof and nmake a determ nation of
the relevant facts and to issue subpoenas in accordance with the civil
practice |aw and rul es.

9. In addition to the right of action granted to the attorney genera
pursuant to this section, any person who has received a telephone cal
in violation of subdivision twd, three, four, four-a or five of this
section may bring.

(a) an action in his or her owmn nane to enjoin such unlawful act or
practice[+] i

(b) an action to recover his or her actual damages or [HHty] five
hundred dol | ars, whichever is greater[+]. or

(c) both such actions. The court may, in its discretion, increase the
award of danmages to an anobunt not to exceed three tines the [astual-

] anount avail abl e under paragraph (b)
of this subdivision, if the court finds the defendant willfully or know
ingly violated such subdivisions. The court [#&y] shall award reasonabl e
attorney's fees to a prevailing plaintiff. Any damages recoverable
pursuant to this section nmay be recovered in any action which a court
may authorize to be brought as a class action pursuant to article nine
of the civil practice |law and rul es.

10. (&) The departnent, in consultation with the departnent of public
service, shall report on issues related to illegal robocalls nade to
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tel ephone nunbers owned by a person or entity in this state, and on the
status of the inplenentation and offering of call mtigation technology
by tel ephone service providers that provide tel ephone service to custom
ers residing in the state. Such report shall be delivered no later than
Decenber first, two thousand twenty, and annually thereafter, to the
governor, the tenporary president of the senate. the speaker of the
assenbly, the mnority |eader of the senate, and the mnority |eader of
the assenbly.

(b) Such report shall include

(1) Alist of telephone service providers operating in this state, and
the status of their inplenentation and offering of call nitigation tech-
nol ogy:

(2) Information regarding delays in the inplenentation and offering of
call mtigation technology., and the reasons for such del ays;

(3) Recomendations for additional nmeasures to protect custoners from
illegal robocalls;

(4) The nunber of illegal robocalls made to tel ephone nunbers owned by
a person or entity in this state, to the extent that such infornation is
known; and

(5) Any other information or recommendations relating to the issue of
robocalls that the departnent judges to be pertinent or necessary.

8§ 3. Paragraph b of subdivision 11 of section 399-pp of the genera
busi ness | aw, as added by chapter 546 of the laws of 2000, is anmended to
read as foll ows:

b. In every case where the court shall determine that a violation of
this section has occurred, it may inmpose a civil penalty of not |ess
t han one thousand dollars nor nore than two thousand dollars for each
violation, provided that for a violation of subdivision seven-a of this
section, the court nmay inpose a civil penalty of not I|less than five
thousand dollars nor nore than ten thousand dollars for each violation
Such penalty shall be in addition to the denial of registration or
renewal , suspension of registration or revocation of registration or
assessnent of a fine authorized by subdivision five of this section.

8 4. If any provision of this act, or any application of any provision
of this act, is held to be invalid, that shall not affect the wvalidity
or effectiveness of any other provision of this act, or of any other
application of any provision of this act, which can be given effect
wi thout that provision or application; and to that end, the provisions
and applications of this act are severable.

8§ 5. This act shall take effect on the ninetieth day after it shall
have becone a |aw. Effective inmmediately, the addition, anmendnent
and/or repeal of any rule or regulation necessary for the inplenentation
of this act on its effective date are authorized and directed to be nade
and conpl eted on or before such effective date.




