OCOO~NOUIRAWNPEF

STATE OF NEW YORK

3231

2019- 2020 Regul ar Sessi ons

| N SENATE

February 4, 2019

Introduced by Sen. SAVINO -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Consuner Protection

AN ACT to anmend the general business law and the education law, in
relation to providing for the |icensing of massage therapy busi nesses

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The general business law is anmended by adding a new article
40 to read as follows:
ARTICLE 40
LI CENSI NG OF MASSAGE THERAPY
BUSI NESSES

Section 900. Definitions.
901. License required.
902. Powers of the secretary.
903. Rules and regul ations.
904. Massage therapy business license; requirenents.
905. License application; procedure; requirenents.
906. Licenses; display; renewal; duplicates.
907. Fees.
908. Adm ni stration.
909. Denial of license; conplaints; notice of hearing.
910. Penalties.
911. Judicial review
912. Oficial acts used as evi dence.
913. Disposition of nobneys.
914. Application of article.
915. Separability clause.
8 900. Definitions. As used in this article, unless context requires
ot herw se:
1. "Departnent” nmeans the departnent of state.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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2. "lLicensee" neans a person licensed pursuant to this article to
operate a massage therapy business.

3. "Massage therapy" neans the practice of massage therapy. as defined
in section seventy-eight hundred one of the education | aw

4. "Massage therapy business" neans the business of providing nassage
therapy to the public at a fixed | ocation.
5. "Person" neans an individual, firm Jlimted liability conpany,

partnership or corporation.
6. "Secretary" neans secretary of state.

8 901. license required. No person shall own, control or operate,
whether as a sole proprietor, partner, shareholder, officer, independent
contractor or other person, a massage therapy business w thout having
received a license for such business in the manner provided in this
article.

8 902. Powers of the secretary. In addition to the powers and duties
el sewhere prescribed in this article, the secretary shall have power to:

1. Appoint a sufficient nunber of assistants, inspectors and other
enpl oyees as may be necessary to carry out the provisions of this arti-
cle, to prescribe their duties, and to fix their conpensation within the
anount appropriated therefor;

2. FExanmine the qualifications and fitness of applicants for licenses

to operate nmmssage therapy businesses;
3. Keep records of all licenses issued, suspended or revoked. or

orders directing the cessation of unlicensed activities;

4. Assist the education departnment in the inplenentation and enforce-
nent of the provisions of article one hundred fifty-five of the educa-
tion law;, and

5. Adopt such rules and regulations not inconsistent wth the
provisions of this article or article one hundred fifty-five of the
education law, as nmay be necessary with respect to the formand content
of applications for licenses, the reception thereof, the investigation
and exanmination of applicants, and the other matters incidental or
appropriate to the powers and duties of the secretary as prescribed by
this article and for the proper adninistration and enforcenent of the
provisions of this article.

8 903. Rules and requlations. The secretary, in consultation with the
state board for massage therapy. shall promulgate rules and regul ations
whi ch establish standards for practice and operation by |licensees under
this article in order to ensure the health, safety and welfare of the
public including persons licensed or authorized to practice nassage
therapy pursuant to article one hundred fifty-five of the education | aw
when they are working within a massage therapy business. Such rules and
regulations shall include, but not be limted to, the sanitary condi-
tions and procedures required to be maintained., and the provision of
service by massage therapists., nmsseurs and masseuses at renote
| ocations other than such professional's hone provided that such practi -

tioner holds a nmssage therapy business license to operate at a fixed

|l ocation or is enployed by the holder of a massage therapy business
license.

8 904. WMhssage therapy business license; requirenents. 1. Any person
who receives a nmassage therapy business |icense shall operate such busi-
ness at the location naned in the license and in accordance wth the
rules and regulations pronulgated by the secretary pursuant to section
nine hundred three of this article. Any or all of the practices requ-
lated by article one hundred fifty-five of the education |aw may be

provi ded under one nassage therapy business license so long as each
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practitioner is licensed pursuant to article one hundred fifty-five of
the education | aw.

2. FEach massage therapy business licensee shall file and naintain
during the termof the license evidence of a bond or Jliability insur-
ance.

8 905. License application; procedure; requirenents. 1. a. Any person
intending to own or operate a nassage therapy business, shall first nmke
application to the secretary for a license therefor.

b. Such application shall be in a formand manner prescribed by the
secretary and shall contain such information as, in the secretary's
judgnent, is reasonable and necessary to determine the qualifications
and fitness for licensing of the applicant.

c. The application shall be subscribed by the applicant and affirned
under penalty of perjury.

d. Each application shall be acconpanied by the appropriate fee as

prescribed by this article.
2. a. Any person, eighteen years of age or older, or any firm limt-

ed liability conpany, partnership or corporation having at least one
nenber eighteen vyears of age or older may apply to the secretary for a
nassage therapy business |icense.

b. Each such application for a nassage therapy business license shal
be acconpani ed by evidence of a bond or liability insurance.

3. Notwithstanding any provision contained in this article to the
contrary, if any person, eligible for any license pursuant to this arti-
cle, should be called to active nmlitary service at or during the tine
application for any license is required to be filed and license fee
paid, pursuant to the provisions of this article, the period wthin
which said application may be filed and license fee may be paid, is
ext ended on behalf of such person, until three nonths after the term-
nation of said mlitary service

8§ 906. Llicenses; display; renewal; duplicates. 1. Al |icenses shal
expire four years fromthe date of issuance

2. No license shall be assignable or transferrable except pursuant to
the provisions of this article.

3. A mmssage therapy business license may be assigned. Wen the
nassage therapy business licensee is a partnership or a linmted liabil-
ity conpany, or a corporation, the license nay be assigned upon the
consent of all nenbers of a partnership or a majority of the voting
nenbers of a limted liability conpany or the majority shareholders of a
corporation, respectively. The application for such transfer or assign-
nent nust be acconpani ed by proof satisfactory to the departnent that
the requirenents provided in this subdivision have been conplied with.
No assignnment or transfer shall becone effective unless and wuntil the
endorsenent has been nade on the face of the license by the departnent
and such license, as endorsed. has been returned to the assignee or
transferee. Al such requests for endorsenents shall be acconpanied by a
five dollar fee. A bona fide purchaser of a licensed nassage therapy
busi ness may continue to use the license of the seller for a period of
thirty days fromthe date of the sale, provided there is endorsed on the
face thereof the nane of the purchaser, the date of the sale, and the
signatures of the seller and the purchaser; and provided further wthin
five working days fromthe date of the sale an application, in accord-
ance with the provisions of this article, shall be presented by the
purchaser to the secretary for a massage therapy business |icense.

4. A massage therapy business license issued to an individual or to a
partnership may be used after the death of the |icensed individual or
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co-partner by the next of kin or duly appointed adm nistrator or execu-
tor in the nane of the estate for a period of not nore than one hundred
twenty days from the date of death of such individual or co-partner
provided that there is endorsed upon the face of the license certificate
after the nanme of the decedent the word "deceased", the date of death
and the nane of the next of kin, admnistrator or executor under whose
authority the license is being used; the period of one hundred twenty
days aforesaid nay be extended upon application to the secretary and for
good cause shown for an additional period not to exceed one hundred
twenty days. Any license so continued which shall expire during such
period of one hundred twenty days or the extension thereof nmay be
renewed by the next of kin, admnistrator or executor for the bal ance of
such period or the extension thereof.

5. A license certificate issued pursuant to this article shall be
posted in sone conspicuous place in the licensed prem ses. At the

entrance to each licensed prenmises or at the entrance to any place where
the practice of nmssage therapy is conducted, a sign shall be posted

which shall include the rules and regulations governing such practice
and a nmmnner in which aggrieved persons may reqgister a conplaint with
the departnment or education departnent. The departnent shall prepare

and furnish such sign to each licensee

6. Any license, which has not been suspended or revoked, may, upon the
paynent of the renewal fee, be renewed for additional periods of four
yvears fromits application, upon the filing of an application for such
renewal ., on a formto be prescribed by the secretary.

7. Any person failing to file for renewal of a license pursuant to the
provisions of this article wthin one vear inmediately follow ng the
expiration of such person's last |license shall pay an additional fee of
ten dollars.

8. A duplicate license certificate nmay be issued for one |ost,
destroyed or nutilated upon the application therefor on a form
prescribed by the secretary and the paynent of the fee prescribed there-
for by this article. Each such duplicate license shall have the word
"duplicate" stanped across the face thereof and shall bear the sane
nunber as the one it repl aces.

9. Notice in witing shall be given to the secretary at the office of
the secretary in Albany by the holder of a nmssage therapy business
license of any change of address. The licensee shall correct the address
on the license upon the filing of such notice.

10. Any licensee who fails to file any notice of change in the status
of alicense required by the provisions of this article shall be subject
to the nonetary fines set forth in section nine hundred eight of this
article.

8 907. Fees. 1. The fee for a massage therapy business |icense shal
be sixty dollars initially and sixty dollars for each renewal thereof.

2. Fees collected pursuant to this article shall be deposited to the
credit of the business and |licensing services account established pursu-
ant to the provisions of section ninety-seven-y of the state finance
| aw.

3. The fee for issuing a duplicate license certificate, in substi-
tution for one lost, destroyed or nutilated shall be ten dollars.

4. The fee for changing a nane on a nassage therapy business |icense
shall be thirty dollars.

5. The fees set forth in this article shall be those for licenses
issued for the license period of four years.
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8 908. Adninistration. 1. Suspension and revocation of |icenses or
registrations; fines; reprinmands. A license issued pursuant to this
article may be suspended or revoked, or a fine not exceeding five
hundred dollars payable to the departnent may be inposed for any one or
nore of the foll owi ng causes:

a. Fraud or bribery in securing a license.

b. The meking of any false statenent as to a material matter in any
application or other statenment or certificate required by or pursuant to
this article.

c. Inconpetence or untrustworthiness.

d. Failure to display the license as provided in this article.

e. Violation of any provision of this article or article one hundred
fifty-five of the education law, or of any rule or regulation adopted
pur suant thereto.

f. Conviction of any of the following crines subsequent to the issu-
ance of a license pursuant to this article: fraud pursuant to sections
170.10, 170.15, 176.15, 176.20, 176.25, 176.30 and 190.65; falsifying
business records pursuant to section 175.10; grand larceny pursuant to
article 155; bribery pursuant to sections 180.03, 180.08, 180.15,
180. 25, 200.00, 200.03., 200.04, 200.10, 200.11, 200.12, 200.45, 200.50;
perjury pursuant to sections 210.10, 210.15, 210.40; assault pursuant to
sections 120.05, 120.10, 120.11, 120.12: robbery pursuant to article

160; homicide pursuant to sections 125.25 and 125.27; mansl aughter

pursuant to sections 125.15 and 125.20; ki dnapping and unl awf ul inpri -
sonnent pursuant to sections 135.10, 135.20 and 135.25; unl awful weapons

possession pursuant to sections 265.02, 265.03 and 265.04; crimnal use
of a weapon pursuant to sections 265.08 and 265.09; crinnal sale of a
weapon pursuant to sections 265.11 and 265.12; conpelling prostitution
pursuant to section 230.33; sex trafficking pursuant to section 230.34;
and sex offenses pursuant to article 130 of the penal |aw. Provided.
however, that for the purposes of this article, none of the follow ng
shall be considered crimnal convictions or reported as such: (i) a
conviction for which an executive pardon has been issued pursuant to the
executive law, (ii) a conviction which has been vacated and replaced by
a vyouthful offender finding pursuant to article seven hundred twenty of
the crimnal procedure law, or the applicable provisions of law of any
other jurisdiction; or (iii) a conviction the records of which have been
expunged or seal ed pursuant to the applicable provisions of the |aws of
this state or of any other jurisdiction; and (iv) a conviction for which
ot her evidence of successful rehabilitation to renove the disability has
been issued.

Provi ded, however, a fine shall not be inposed for the causes speci-
fied in paragraph f of this subdivision.

In lieu of or in conjunction with the suspension or revocation of a
license, or the inposition of a fine pursuant to this section, the
secretary mmy issue a reprinmand. Wien a license issued pursuant to this
article is revoked, such license shall not be reinstated or reissued
until after the expiration of a period of one year fromthe date of such
revocation. No license shall be issued after a second revocation.

2. Unlicensed activities. a. Not wi t hst andi ng any provision to the
contrary, if the secretary finds that a person, partnership, limted
liability conpany or business corporation, is holding hinself, herself
or itself out as or is acting as, tenporarily or otherwise, a nmssage
therapy business wthin this state without a valid |icense, the secre-
tary shall provide the person. partnership, linmted liability conpany or
busi ness corporation with a witten notice of violation and conplaint,
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and shall afford an opportunity to be heard, either in person or by
counsel, before an adninistrative law judge no sooner than three days
fromdelivery of such notice of violation. If docunentary proof that the
deficiency has been cured is not provided to the secretary at or before
such hearing. following a hearing determnation that unlicensed activ-
ities have occurred, the secretary may issue an imedi ate order direct-
ing the cessation of any activity for which a massage therapy license is
required.

b. The secretary nmay issue an order directing the cessation of any
activity if the secretary finds that a person, including a partnership.
alimted liability conpany or business corporation, is holding hinself,
herself or itself out as or is acting as, tenporarily or otherwise, a
nassage therapy business wthin the state without a (i) bond or (ii)
liability insurance or liability coverage which is covered through a
bond. The secretary shall. before making such determ nation and order
afford such person, partnership, limted liability conpany or business
corporation an opportunity to be heard in person or by counsel in refer-
ence thereto in an adjudicatory proceeding held pursuant to section nine
hundred nine of this article. The enforcenent of this provision shal
require the departnent of financial services to certify in witing to
the secretary that any bonds or liability insurance that is required by
the departnent is readily available to massage therapy businesses from
the nmarket pl ace.

c. The attorney general, acting on behalf of the secretary, nay
conmence an action or proceeding in a court of conpetent jurisdiction to
obtain a judgnent against such person, partnership, limted liability
conpany or business corporation in an anpunt equal to that assessed as a
civil penalty. Said judgnent shall thereafter be enforceable by any
neans authorized by the civil practice law and rul es.

d. Where a massage therapy business operator continues to operate
without a license followi ng the issuance of an order by the secretary
directing cessation, the attorney general, acting on behalf of the
secretary, nmy commence an action or proceeding in a court of conpetent
jurisdiction against such operator to obtain an order enjoining further
operation of such business. A massage therapy business that has been
ordered to cease operation shall not re-open without first obtaining a
license as required by this article and paying any assessed fines.

8 909. Denial of license; conplaints; notice of hearing. 1. The
departnment shall, before nmaking a final determnation to deny an appli -
cation for a license, notify the applicant in witing of the reasons for
such proposed denial and shall afford the applicant an opportunity to be
heard in person or by counsel prior to denial of the application. Such
notification shall be served personally or by certified mail or in any
nanner authorized by the civil practice law and rules for service of a
sunmons. If a hearing is requested, such hearing shall be held at such
tinme and place as the departnent shall prescribe. If the applicant fails
to nake a witten request for a hearing within thirty days after receipt
of such notification, then the notification of denial shall beconme the
final determ nation of the departnent. The departnent, acting by such
officer or person in the departnent as the secretary nay designate,
shall have the power to subpoena and bring before the officer or person
so designated any person in this state, and adninister an oath to and
take testinony of any person or cause his or her deposition to be taken
A subpoena issued under this section shall be regulated by the civil
practice law and rules. 1f, after such hearing, the application is

denied, witten notice of such denial shall be served upon the applicant
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personally or by certified mail or in any manner authorized by the civil
practice law and rules for the service of a summons.

2. The departnent shall. before revoking or suspending any license or
inposing any fine or reprimand on the holder thereof, or before issuing
any order directing the cessation of unlicensed activities, and at | east
ten days prior to the date set for the hearing, notify in witing the
hol der of such license, or the person alleged to have engaged in unli-
censed activities, of any charges made and shall afford such person an
opportunity to be heard in person or by counsel in reference thereto.
Such witten notice may be served by delivery of sanme personally to the
licensee or person charged, or by nmailing sane by certified mail to the
last known business or other address provided by such person to the
secretary, or by any nethod authorized by the civil practice law and
rules for the service of a summpns. The hearing on such charges shall be
at such tinme and place as the departnent shall prescribe.

3. The departnment, acting by such officer or person in the departnent
as the secretary may designate, shall have the power to subpoena and
bring before the officer or person so designated any person in this
state, and administer an oath to and take testinony of any person or
cause his deposition to be taken. A subpoena issued under this section
shall be regulated by the civil practice |law and rules.

8§ 910. Penalties. 1. The following violations shall be deened sepa-
rate of fenses and be deened a ni sdeneanor, and upon conviction, shall be
puni shabl e by inprisonnent for not nore than six nonths, or by a fine of
up to two thousand five hundred dollars or by both such fine and inpri-
sonnent :

(a) the operation of a massage therapy business without a license or
when such |icense has been suspended or revoked; or

(b) the operation of a nassage therapy business in violation of an
order directing the cessation of wunlicensed activity issued by the
secretary pursuant to section nine hundred eight of this article.

2. The operation of a nmssage thera busi ness without a (a) bond or
(b) liability insurance or liability coverage which is covered through a
bond shall be punishable by a civil penalty of up to two thousand five
hundred dollars. The enforcenent of this provision shall require the
departnent of financial services to certify in witing to the secretary
that any bonds or liability insurance that is required by the departnent
is readily available to nmssage therapy businesses fromthe market
pl ace.

8 911. Judicial review. The action of the secretary in suspending,
revoking or refusing to issue or renew a license, or issuing an order
directing the cessation of unlicensed activity or inposing a fine or
reprimand nmy be appealed by a proceeding brought under and pursuant to
article seventy-eight of the civil practice |law and rules.

8 912. Oificial acts used as evidence. The official acts of the secre-
tary and the departnent shall be prina facie evidence of the facts ther-
ein and shall be entitled to be received as evidence on all actions at
law and other |egal proceedings in any court or before any board, body
or officer.

8 913. Disposition of noneys. Al npneys derived fromthe operation of
this article shall be deposited to the credit of the business and
licensing services account established pursuant to section ninety-sev-
en-y of the state finance | aw.

8 914. Application of article. 1. This article shall not apply to or
affect the operation of any business at which the practice of nmssage
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therapy is conducted by an exenpt person as defined in section seventy-
eight hundred five of the education |aw

2. This article shall not apply to, affect or prevent hone adm nis-
tration, wi thout conpensation or other consideration, of nmassage thera-

8 915. Separability clause. If any part or provision of this article
or the application thereof to any person or circunstance be adjudged
invalid by any court of conpetent jurisdiction, such judgnent shall be
confined in its operation to the part, provision or application directly
involved in the controversy in which such judgnent shall have been
rendered and shall not affect or inpair the validity of the renni nder of
this article or application thereof to other persons or circunstances
and the legislature hereby declares that it would have enacted this
article or the remainder thereof had the invalidity of such provision or
application thereof been apparent.

§ 2. The education law is anended by adding a new section 7808 to read
as foll ows:

8 7808. Cooperation with the departnent of state. The departnent shal
cooperate with and provide assistance to the departnent of state for the
purposes of inplenenting article forty of the general business [aw,_ and
shall accept and receive conplaints fromthe departnent of state relat-
ing to the practice of nmassage therapy.

8§ 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a law. Effective i medi ately,
the addition, amendnent and/or repeal of any rule or regulation neces-
sary for the inplenmentation of this act on its effective date are
aut hori zed to be nmade and conpl eted on or before such effective date.




