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STATE OF NEW YORK

3206

2019- 2020 Regul ar Sessi ons

| N SENATE

February 4, 2019

Introduced by Sen. COWRIE -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Hi gher Education

AN ACT to anmend the education law, in relation to creating a student
| oan borrower bill of rights

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The education law is anmended by adding a new section 684 to
read as foll ows:

8 684. Student |oan borrower bill of rights. 1. Definitions. As used
in this section:

(a) "Servicing" shall nmean receiving a schedul ed periodic paynent from
a borrower pursuant to the terns of a loan, including anounts for escrow
accounts, and neking the paynents to the owner of the |oan or other
third party of principal and interest and other paynents with respect to
the anmpunts received fromthe borrower as may be required pursuant to
the terns of the servicing | oan docunent or servicing contract. In the
case of a hone equity conversion nortgage or reverse nortgage as refer-
enced in this section, servicing includes neking paynents to the borrow
er. In the case of a student education loan as referenced in this
section, servicing includes applying the paynments of principal and
interest and other such paynents with respect to the anpunts received
froma student |oan borrower as may be required pursuant to the ternms of
a student education loan and perfornmng other administrative services
with respect to a student education | oan.

(b) "Student education loan" shall nean any loan primarily used to
finance education or other school-related expenses.

(c) "Student |oan borrower"” shall nean any resident of New York who
has received or agreed to pay a student education |oan, or any person
who shares responsibility with such New York resident for repaying the
student education | oan.

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onitted.
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(d) "Student |oan servicer" shall nean any person responsible for the
servicing of a student education loan to a student | oan borrower.

2. lLoan onbudsnman. (a) There is hereby established the position of the
student | oan onbudsman, within the departnent of financial services, to
be appointed by the commi ssioner to provide tinely assistance to any
student | oan borrower who has a student education |oan.

(b) The student loan onbudsnan shall work in consultation with the
conm ssioner. The responsibilities of the student loan onbudsnan will
include, but not be linmted to:

(i) receiving, reviewing and assisting in resolving conplaints from
student | oan borrowers, including, but not linmted to, attenpting to
resolve such conplaints in collaboration with institutions of higher
education, student |oan servicers, and any other participants in student
loan lending, including, but not limted to, the state university of New
York, and the departnent;

ii) compiling and analyzing data on student |oan borrower conplaints
and any subsequent resol utions;

(iii) assisting student |oan borrowers to understand their rights and
responsibilities under the terns of student education |oans;

(iv) providing information to the public regarding the problens and
concerns of student |oan borrowers;

(v) meking recommendations to the conmissioner for resolving such

probl ens _and concerns;
(vi) analyzing and nonitoring the developnent and inplenentation of

federal, state and 1ocal laws, reqgulations and policies relating to
student | oan borrowers and recommend any related changes deened neces-
sary;

(vii) reviewing conplete student education loan history for any
student | oan borrower who has provided witten consent for such review
and

(viii) dissemnating infornmation to student |oan borrowers, potenti al

student | oan borrowers, public institutions of higher education, student
| oan servicers and any other participant in student education |oan |end-

ing.

(c) The student |oan onbudsnman, in consultation with the conm ssioner,
shall establish a student |oan borrower education course to include
educational presentations and materials regarding student education
| oans. Such program shall include, but not be linmted to:

(i) an explanation of key loan ternms, prescribed docunentation
requirenents, nont hly paynent obligations, inconme-based repaynent
options, |loan forgiveness and disclosure requirenents; and

(ii) the student |oan borrower education course shall be funded by any
license, renewal, late filing, or investigation fees, as well as any
penalties assessed under this section.

3. licensing. (a) No person or entity shall act as a student |oan
servicer, directly or indirectly, without first obtaining a license from
the conm ssioner, unless such person is exenpt from licensure pursuant
to this section.

(b) The following persons or entities are exenpt from student |oan
servicer licensing requirenents:

(i) any bank, out-of-state bank, New York credit union, federal credit
union or out-of-state credit union;

(ii) any wholly owned subsidiary of any such bank or credit union; and

(iii) any operating subsidiary where each owner of such operating
subsidiary is wholly owned by the sane bank or credit union
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(c) Any person or entity seeking to act within the state as a student
| oan servicer shall submit a witten application to the conm ssioner for
a license in such formas the conm ssioner prescribes.

(d) Upon the filing of an application for an initial |license and the
paynent of the fees for license and investigation, the comni ssioner
shall investigate the financial condition and responsibility, financial

and busi ness experience, character and general fitness of the applicant.
The comm ssioner nmay issue a license if the conm ssioner finds that:

(i) the applicant's financial condition is sound;

(ii) the applicant's business wll be conducted honestly, fairly,
equitably, carefully and efficiently within the purposes and intent of
this section;

(iii)(1) if the applicant is an individual, such individual is in al

respects properly qualified and of good character;
(2) if the applicant is a partnership, each partner is in all respects

properly qualified and of good character;

(3) if the applicant is a corporation or association, the president,
chairperson of the executive committee, senior officer responsible for
the corporation's business and chief financial officer or any other
person or perforns sinmlar functions as deternined by the comm ssioner,
each director, each trustee and each shareholder owning ten percent or
nore of each class of the securities of such corporation is in al
respects properly qualified and of good character; or

(4) if the applicant is alinmted liability conpany, each nenber is in
all respects properly qualified and of good character;

(iv) no person on behalf of the applicant has know ngly nade any
incorrect statement of a material fact in the application., or in any
report or statenment nmade pursuant to this section;

(v) no person on behalf of the applicant knowingly has omtted to
state any material fact necessary to give the conm ssioner any infornm-
tion lawfully required by the conm ssioner;

vi) the applicant has nmet any other requirenents as detern ned by the
conm Sssi oner.

(e)(i) Alicense shall be for a period of one year as of a date deter-
mned by the conmmi ssioner and shall expire unless renewed, suspended or
revoked pursuant to this section.

(ii) Not later than fifteen days after a |licensee ceases to engage in
the business of student loan servicing in this state for any reason,
including a business decision to termnate operations in this state,
license revocation, bankruptcy or voluntary dissolution, such |licensee
shall provide witten notice of surrender to the comni ssioner and shal
surrender to the conm ssioner such license for each location in which
such licensee has ceased to engage in such business.

(iii) Awitten notice of surrender shall identify the |ocation where
the records of the |licensee will be stored and the nane. address and
t el ephone nunber of an individual authorized to provide access to the
records. The surrender of a license does not reduce or elinmnate the
licensee's civil or crimnal liability arising from acts or om ssions
occurring prior to the surrender of the license.

(f) A license may be renewed for the ensuing one year period upon the
filing of an application containing all required docunents and fees as
provided in paragraph (c) of this subdivision. A renewal application
shall be filed at least thirty days prior to the date such |icense
expires. The conm ssioner nmay assess a late fee for renewal applications
filed withinthirty days of license expiration. If an application for a
renewal license has been filed with the conmmi ssioner on or before the
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date the license expires, the license sought to be renewed shall contin-
ue in full force and effect until issuance by the conm ssioner of the
renewal license or until the conm ssioner has notified the licensee in
witing of the conmssioner's refusal to issue such renewal license
together with the grounds upon which such refusal is based. The conm s-
sioner may refuse to issue a renewal |license on any ground on which the
comm ssioner mght refuse to issue an initial license.

(g) If the comni ssioner determnes that a check filed with the conm s-
sioner to pay a license or renewal fee has been dishonored, the comis-
sioner shall autonmatically suspend the license. The conm ssioner shal
notify the licensee in witing of the automatic suspension pending
proceedings for revocation or refusal to renew and an opportunity for a
hearing on such actions.

(h) The comm ssioner nay deem an application for a license abandoned
if the applicant fails to respond to any request for information
required under this section, or any reqgulations adopted pursuant to
such. The commissioner shall notify the applicant, in witing, that if
the applicant fails to subnit such infornation later than sixty days
after the date on which such request for information was nade, the
application shall be deened abandoned. An application filing fee paid
prior to the date an application is deened abandoned shall not be
r ef unded. Abandonment of an application pursuant to this paragraph
shall not preclude the applicant fromsubmtting a new application for a
license under the provisions of this section.

4. Prohibitions. (a) A student |oan servicer shall not:

(i) directly or indirectly enploy any schene, device or artifice to
defraud or mislead student |oan borrowers:;

(ii) engage in any unfair or deceptive practice toward any person or
msrepresent or omt any material information in connection with the
servicing of a student education loan, including, but not limted to,
m srepresenting the anpunt, nature or terns of any fee or paynment due or
clainred to be due on a student education |loan, the terns and conditions
of the loan agreenent or the borrower's obligations under the |oan;

(iii) obtain property by fraud or nisrepresentation;

(iv) knowingly msapply or recklessly apply student education |oan
paynents to the outstanding balance of a student education | oan;

(v) knowingly or recklessly provide inaccurate information to a credit
bureau, thereby harmng a student |oan borrower's creditworthiness;

(vi) fail to report both the favorable and unfavorabl e paynent history
of the student |oan borrower to a nationally recognized consuner credit
bureau at least annually if the student |oan servicer reqularly reports
information to a credit bureau;

(vii) refuse to communicate with an authorized representative of the
student | oan borrower who provides a witten authorization signed by the
student | oan borrower, provided the student |oan servicer nmy adopt
procedures reasonably related to verifying that the representative is in
fact authorized to act on behalf of the student |oan borrower; or

(viii) negligently make any false statenent or knowingly and willfully
nake any onission of a material fact in connection with any information
or reports filed with a governnental agency or in connection wth any
investigation conducted by the superintendent of financial services or
anot her governnmental agency.

(b) No person or entity licensed to act within New York as a student
loan servicer shall do so under any other nanme or at any other place of
busi ness other than that naned in the |license. Any change of |ocation of
a place of business of a licensee shall require prior witten notice to
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the conmissioner. Not npore than one place of business shall be main-
tained under the sane license. A license shall not be transferable or

assi gnabl e.
(c) A student loan servicer or a person or entity exenpt fromlicen-
sure pursuant to subdivision three of this section shall nmintain

adequate records of each student education loan transaction for not |ess
than two vyears following the final paynment on such student education
| oan or the assignnment of such student education |oan, whichever occurs
first, or such longer period as nmay be required by any other provision
of law. The comni ssioner nmay request a student |oan servicer to nmke
such records available. A student |oan servicer nust conply with such
request within five business days. The conmi ssioner may grant a licensee
additional tinme to nake such records avail able upon request.

(d) A student |oan servicer shall conply with all applicable federa
laws and requlations relating to student |oan servicing. Any violation
of federal law or requlation shall be deened a violation of this section
and a basis upon which the comrissioner nay take enforcenent action
pursuant to such

5. Licensing exam nations. (a) The comnmi ssioner shall have the author-
ity to conduct investigations and exanmi nations for the purposes of:

(i) initial licensing, license renewal. license suspension., license
revocation or termnation., or general or specific inquiry or investi-
gation to determne conpliance with this section, the conm ssioner nay
access, receive and use any books, accounts, records, files, docunents,
information or other evidence; and

(i) investigating violations or conplaints arising under this
section.

(b) In making any exanination or investigation authorized by this
section, the conmissioner nay access docunents and records of the
student | oan servicer, licensee or person under exanm nation or investi-
gation. Unl ess the conmi ssioner has reasonable grounds to believe the
docunents or records of the student |oan servicer, |licensee or person
have been, or are at risk of being, altered or destroyed for purposes of
concealing a violation of this section, the student | oan servicer or
owner of the docunents and records shall have access to the docunents or
records as necessary to conduct ordinary business affairs.

(c) No student |oan servicer or person subject to investigation or
exanm nation under this section may knowingly w thhold, abstract, renove
nutilate, or destroy any books, records, conputer records or other
information.

(d) The commi ssioner nay suspend, revoke or refuse to renew any
license issued under this section if the comm ssioner finds that:

(i) the licensee has violated any provision of this section or any
regul ati on nade pursuant to this section, or (ii) any fact or condition
exists which, if it had existed at the tine of the original application
for the license, clearly would have warranted a denial of such 1license.
No abatenent of the |license fee shall be made if the license is surren-
dered, revoked or suspended prior to the expiration of the period for
which it was issued

6. Report. Notw thstanding any general or special law to the contrary,

the conmmissioner shall file a report on the work of the student |oan
onbudsman annually with the governor and the legislature beginning on
January first, tw thousand twenty-two. Such report shall include, but

not be linmted to:
(a) the nunber of conplaints received by the student |oan onbudsnman
from student | oan borrowers:
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(b) the types of conplaints received by the student |oan onbudsnman
fromstudent | oan borrowers:;

(c) any reconmmendations to inprove the effectiveness of the position
of student | oan onbudsnan; and

(d) any recommendations to inprove reqgulation, oversight, and enforce-
nent of the departnent of financial services over the licensing and
enforcenent of student |oan servicers.

§ 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.




