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STATE OF NEW YORK

2188

2019- 2020 Regul ar Sessi ons

| N SENATE

January 23, 2019

Introduced by Sen. BAILEY -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Fi nance

AN ACT to amend the state finance law, in relation to purchasing
restrictions on persons that contract to build a border wall; to anend
the retirement and social security law, in relation to the investnent
of certain public funds in persons that contract to build a border
wal I;  and providing for the repeal of such provisions upon expiration
t her eof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The state finance |aw is amended by addi ng a new section
165-b to read as foll ows:
8 165-b. Purchasing restrictions; persons that contract to build a

border wall. 1. As used in this section, the following definitions shal
appl y:
(a) "contracts to build a border wall" shall nean entering into a

contract with the federal governnent for the purposes of building a wal
along the border of Mexico and the United States of Anerica.

(b) "person" shall nean any natural person, corporation, linmted
liability conpany, unincorporated association or any other nongovern-
nental entity, organization, or group, or any successor, subunit,
parent, or subsidiary of the sane.

2. (a) Any person that is identified on a list created pursuant to
paragraph (b) of this subdivision as a person that contracts to build a
border wall, as defined in paragraph (a) of subdivision one of this
section, shall not be deened a responsive bidder or offerer., pursuant to
section one hundred sixty-three of this article.

(b) Not later than ninety days after the effective date of this
section, and then annually thereafter, the commi ssioner shall devel op
and publish, using credible information available to the public, a [list
of persons deternmined by the commi ssioner, that have contracted to build

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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a border wall. Such list, when devel oped and published, shall be posted
on the website of the office of general services.

(c) In the event a person included by the conm ssioner on the list to
be devel oped and published in accordance with paragraph (b) of this
subdi vision, denobnstrates to the conm ssioner that such person has
permanently ceased contracting to build a border wall, or obtains a
court order froma suprene court that such person shall be renoved from
such list due to the court's determ nation that such person has perna-
nently ceased contracting to build a border wall, then the conm ssioner
shall renpve such person fromsuch list so developed and published in
accordance with paragraph (b) of this subdivision.

(d) Prior to the final developnent and publication of the |ist
required to be produced pursuant to paragraph (b) of this subdivision,
the comm ssioner shall provide witten notice of all persons to be
included on the list, of the conm ssioner's intent to so include such
person on such list, together with witten notice inforn ng such person
that inclusion on such list would nmake such person a non-responsive
bidder or offerer, and that such person nay apply to the conmni ssioner
or to a suprene court, to be renpved from such list pursuant to the
requirenents of paragraph (c) of this subdivision

(e) Notwi thstanding paragraph (a) of this subdivision, a state agency
nmay permt a person contracting to build a border wall to be deenmed a
responsive bidder or offerer, on a case-by-case basis with a state agen-

(i) the contracting to build a border wall occurred prior to the
effective date of this section, such activities have not been expanded
or renewed after the effective date of this section., and the person has
adopted, publicized, and is inplenenting a fornmal plan to cease
contracting to build a border wall and to refrain fromengaging in any
new contracting to build a border wall; or

(ii) the state agency makes a formal, witten deternmnation that the
commodities or services offered by the person nanmed on this list
produced by the conm ssioner pursuant to paragraph (b) of this subdivi-
sion, are necessary for the state agency to performits functions and
that, absent such an exenption, the state agency would be unable to
obtain the commbdities or services for which the contract is offered.

3. (a) A state agency shall require all persons that subnit a bid or
offer in response to a notice of procurenent, or that propose to renew
an__existing procurenent contract, or that propose to assune the respon-
sibility of a contractor pursuant to a procurenent contract, or other-
Wi se propose to enter into a contract with a state agency with respect
to a contract for combdities, services, construction, or contracts
entered into pursuant to section eight of the public buildings |aw or
section thirty-eight of the highway law, to certify, at the tine the bid
is submtted, or the contract is renewed or assigned, that the person or

the assignee is not identified on the list developed and published
pursuant to paragraph (b) of subdivision two of this section, and al
state agencies shall include such certification information in the

procurenent record.

(b) Al persons that submit a bid or offer in response to a notice of
procurenent, or that propose to renew an existing procurenent contract
with a state agency, or that propose to assune the responsibility of a
contractor pursuant to a procurenent contract with a state agency. or
otherwise propose to enter into a contract with a state agency with
respect to a contract for comodities, services, construction., or

contracts entered into pursuant to section eight of the public buildings
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law or section thirty-eight of the highway law, shall certify that they
have not contracted to build a border wall, and that they are not iden-
tified on the list devel oped and published pursuant to paragraph (b) of
subdi vision two of this section.

4. Upon receiving information that a person who has nmade the certif-
ication required by subdivision three of this section, is, in fact, in
violation of such certification, the state agency shall review such
information, notify such person and offer them an opportunity to respond
to such infornmation, within thirty days of such notice, and if such
person fails to denonstrate that they have ceased contracting to build a

border wall, then, the state agency shall take such action as may be
appropriate and provided for by law, rule or contract, including, but
not limted to, notifying the comm ssioner of such person's contracts to
build a border wall, inposing sanctions, seeking conpliance, recovering

damages, and/or declaring such person in default.
5. On or before Decenber fifteenth, two thousand nineteen, and every

year thereafter, the comm ssioner shall issue a report to the governor
the conptroller, the tenporary president of the senate, and the speaker
of the assenbly, on all the actions taken, and all determ nations made,
by the conmi ssioner pursuant to this section., and any and all rules or
regul ati ons adopt ed.

§ 2. The retirenent and social security law is anended by adding a new
section 423-d to read as foll ows:

8 423-d. Prohibition on investnent of certain public funds in persons

that contract to build a border wall. 1. As used in this section, the
following definitions shall apply:
(a) "contracts to build a border wall" shall nean entering into a

contract with the federal governnent for the purposes of building a wall
along the border of Mexico and the United States of Anerica.

(b) "person" shall nmean any natural person, corporation, limted
liability conpany, unincorporated association or any other nongovern-
nental entity, organization, or group, or any successor, subunit,
parent, or subsidiary of the sane.

2. (a) Any person that is identified on the list created pursuant to
paragraph (b) of subdivision tw of section one hundred sixty-five-b of
the state finance law, as being a person that contracts to build a

border wall, shall not be eligible to receive investnent of any noneys
or assets of the compn retirenent fund in any stocks, securities or
other obligations of such person so identified on such [list devel oped

and published by the comni ssioner of general services.
(b) Notwi thstanding any provision of lawto the contrary, no assets of

any pension or annuity fund under the jurisdiction of the conptroller,
shall further be invested in any bank or financial institution which
directly, or through a parent or subsidiary contracts to build a border
wal |l and no such assets shall otherw se be invested in the stocks, secu-
rities or other obligations of any person which directly, or through a
parent or subsidiary entity, contracts to build a border wall.

3. The conptroller shall take appropriate action to sell, redeem
divest or withdraw any investnent held in violation of the provisions of
this section. This section shall not be construed to require the prenma-
ture or otherw se inprudent sale, redenption, divestnent or w thdrawal
of an investnent, but such sale., divestnent or wthdrawal shall be
conpleted no later than three years following the effective date of this
section.

4. On_ or before Decenber fifteenth, two thousand ni neteen, and every
year thereafter, the conptroller shall issue a report to the governor
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the conm ssioner of general services,

the tenporary president of the

senate, and the speaker of the assenbly,

on all

t he actions

t aken,

and

all determnations nmnmade, by the conptroller

pursuant to this section,

and any and all rules or requlations adopted.

8§ 3. This act shall take effect immediately and shal

deened repeal ed January 20, 2023.

expire and be



