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2019- 2020 Regul ar Sessi ons

| N SENATE

January 22, 2019

Introduced by Sens. G ANARI'S, BAILEY, BENJAM N, BRESLIN, COWRI E, HOYL-
MAN, KAVANAGH, KRUEGER, MONTGOMERY, PARKER, RIVERA, SEPULVEDA, SERRANO
-- read twice and ordered printed, and when printed to be conmtted to
the Committee on Codes

AN ACT to anend the crimnal procedure law and the judiciary law, in
relation to enacting the "bail elimnation act of 2019"; and to repeal
certain provisions of the crimnal procedure |law and the insurance |aw
relating to the posting of bai

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "bail elimnation act of 2019".

§ 2. Subdivisions 1, 2, 4, 5 and 6 of section 500.10 of the crimnal
procedure | aw are anmended and a new subdivision 3-a is added to read as
fol | ows:

1. "Principal" nmeans a defendant in a crimnal action or proceeding,
or a person adjudged a material witness therein, or any other person so
involved therein that [he] the principal nmay by |aw be conpelled to
appear before a court for the purpose of having such court exercise
control over [his] the principal's person to secure [his] the princi-
pal's future attendance at the action or proceeding when required, and
who in fact either is before the court for such purpose or has been
before it and been subjected to such control.

2. "Rel ease on own recogni zance." A court releases a principal on
[hs] the principal's own recognizance when, having acquired contro
over [his] the principal's person, it permts [hin] the principal to be
at liberty during the pendency of the crimnal action or proceeding
i nvol ved upon condition that [he] the principal wll appear thereat
whenever [his] the principal's attendance may be required and will at
all times render [hiwself] the principal anenable to the orders and
processes of the court.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
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3-a. "Rel ease under non-nonetary conditions." A court releases a prin-
ci pal under non-nopnetary conditions when, having acquired control over a

person, it pernits the person to be at liberty during the pendency of
the crimnal action under conditions set by the court, which shall be
the least restrictive that wll reasonably assure the principal's

appearance in court. Such conditions may include, anpong others, that the
principal shall be in contact with a pretrial services agency serving
principals in that county; that the principal shall abide by specified
restrictions on travel that are reasonably related to an actual risk of
intentional flight from the jurisdiction; that the principal shal
refrain from possessing a firearm destructive device or other dangerous
weapon; that the person be placed in pretrial supervision wth a
pretrial services agency serving principals in that county.

4. "Commit to the custody of the sheriff." A court commits a principa
to the custody of the sheriff when, having acquired control over his
person, it orders that he be confined in the custody of the sheriff
[ no 2 d 2V ho i 1 3 ~Val B a aVdla¥a dina—i Lolvrad
pendi ng the outcone of a hearing as to whether the individual shall be
ordered into pretrial detention as specified in article five hundred
forty-five of this title.

5. "Securing order" neans an order of a court [eemrtiing—a—principal-

ewn—+ecognizance] that either releases a principal on personal recogni-
zance, or releases the principal under non-npnetary conditions, all with
the direction that the principal return to court for future court
appearances and to be at all tinmes anendable to the orders and processes
of the court.

pH-Acipal—on—hi-s—owR—recoghi-zance—or—fixdng—bait] "Pretrial detention."
A court may commit a principal to pretrial detention if, after a hearing
and meking such findings as specified in article five hundred forty-five
of this title, a judge so orders detention.

§ 3. Subdivisions 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18 and 19
of section 500.10 of the criminal procedure | aw are REPEALED, and subdi -
vi sion 20 is renunbered subdivision 7.

8 4. Section 510.10 of the crinminal procedure |aw, as anended by chap-
ter 459 of the laws of 1984, is anended to read as follows:

§ 510.10 Securing order; when required; alternatives available; stand-

ard to be applied.

1. Wwen a principal, whose future court attendance at a crim nal
action or proceeding is or may be required, initially cones under the
control of a court, such court [sust] shall, by a securing order
[ eithe al eaca him on hi O\, a zance; i had or cormm him 5
the—eustody—of—the—sheriff] release the principal pending trial on the
principal's personal recognizance, unless the court finds on the record
that rel ease on recognizance will not reasonably assure the individual's
court attendance. In such instances, the court will release the individ-
ual _under non-nonetary conditions, selecting the |east restrictive
alternative that will reasonably assure the principal's court attend-

ance. The court will support its choice of alternative on the record. A
principal shall not be required to pay for any part of the cost of
rel ease under non-nonetary conditions.

2. Notwithstanding the provisions of subdivision one of this section
in cases where the people nove for pretrial detention the court nay
commt the defendant to the custody of the sheriff or issue a securing
order in accordance with article five hundred forty-five of this title.
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3. When a securing order is revoked or otherwise termnated in the
course of an unconpl eted action or proceeding but the principal's future
court attendance still is or may be required and [ke] the principal is
still under the control of a court, a new securing order nust be issued.
Wen the court revokes or otherwi se term nates a [ sesu-ng| any order
which committed the principal to the custody of the sheriff, the court
shall give witten notification to the sheriff of such revocation or
term nati on of [the—sesuring] such order

8 5. Section 510.20 of the crimnal procedure |law is amended to read
as foll ows:

§ 510.20 Application for [Fee9gn+%anee—e#—ba+L——nak+ng—and—de#ern+—
pati-on—thereof—in—general] a change in securing order based
on a material change of circunstances.

1. Upon any occasi on when a court [is—eguit+edto—issue] has issued a
securrng order mnth respect to a principal, [er—at—any—tire—when—a—prn-—

I i I I oY horiff : :
eusty—-ssued—secti-hg—order—he] the principal or the people may nake an
application for [+ecegnhizance—orbalt] a different securing order due to

a material change of circunstances.
2. Upon such application, the principal or the people nmust be

accorded an opportunrty to be heard and to contend that [ar—order—of
] a drfferent securing order nust or shoul d lssue[—

anrd—foern] because, due to a material change in circunstances, the
current order is either too restrictive or not restrictive enough to
reasonably ensure a defendant's appearance in court. The court shal
select the least restrictive non-nonetary condition or conditions that
will reasonably assure the principal's court attendance

3. Were the people make an application for a different securing order
on the basis of a violation of an existing securing order, the court
shall consider the nature, willfulness, and seriousness of the violation
and shall select the |least restrictive non-nonetary condition or condi-
tions that will reasonably assure the principal's court attendance

8§ 6. Section 510.30 of the criminal procedure | aw, subparagraph (v) of
paragraph (a) of subdivision 2 as amended by chapter 920 of the laws of
1982, subparagraph (vi) of paragraph (a) of subdivision 2 as renunbered
by chapter 447 of the |laws of 1977, subparagraph (vii) as added and
subparagraphs (viii) and (ix) of paragraph (a) of subdivision 2 as
renunbered by section 1 of part D of chapter 491 of the |laws of 2012 and
subdi vision 3 as added by chapter 788 of the |laws of 1981, is anended to
read as foll ows:

§ 510.30 Application for [+ecogrizanrce—or—bail] securing order; rules of

Iaw and crrterra controllrng deternrnatron
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=] Wth respect to any principal, the court nust consider the kind
and degree of control or restriction that is necessary to secure his
court attendance when required. In deternmining that matter, the court
must, on the basis of available information, consider and take into
account:

[ 40— TFhe—prineipal s charastor—reputation—habits—and—ental—rcondi—
e

i) s fanid . ho | b of b . Lt . I
cormRHRy-—ane

) o]

1. Information about the principal that is relevant to court appear-
ance, including, but not limted to, the principal's activities, history
and conmunity ties;

2. If the principal is a defendant, the charges facing the principal:

3. The principal's crimnal record if any; [and

—Hi-s] 4. The principal's record of previous adjudication as a juve-
nile delinquent, as retained pursuant to section 354.2 of the famly
court act, or, of pending cases where fingerprints are retained pursuant
to section 306.1 of such act, or a youthful offender, if any; [and

H)—H-s] 5. The principal's previous record if any in responding to
court appearances when required or with respect to intentional flight to
avoid crimnal prosecution; [ard

4] 6. Where the principal is charged with a crine or crines
agai nst a nenber or nenbers of the sanme family or household as that term
is defined in subdivision one of section 530.11 of this title, the
followi ng factors:

[6A-] (i) any violation by the principal of an order of protection
issued by any court for the protection of a nember or nenbers of the
same famly or household as that termis defined in subdivision one of
section 530.11 of this title, whether or not such order of protection is
currently in effect; and

[6B¥] (ii) the principal's history of use or possession of a firearm
[ and

] 7. If [he] the principal is a defendant, the weight of the
evi dence against [kiw the principal in the pending crimnal action and
any other factor indicating probability or inprobability of conviction;
or, in the case of an application for [bail—or—+ecoghizanece] a securing
order pending appeal, the merit or lack of nerit of the appeal; [and

9] 8. If [he] the principal is a defendant, the sentence which nmay

be or has been inposed upon conviction]-—
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9. If the principal is a defendant-appellant in a pending appeal from
a judagnent of conviction, the court nust also consider the likelihood of
ultimate reversal of the judgnent. A deternmination that the appeal is

pal pably without nerit alone justifies, but does not require, a denia
of the application, regardless of any determ nation nmade with respect to
the factors specified in this paragraph.

8§ 7. Section 510.40 of the crimnal procedure law is anmended to read
as foll ows:

§ 510.40 [App-satbion—tor—recogrizance—or—ball—determnation—therost—
form—of—securi-ng—order—and—executionthereof] Notification

to principal by court of conditions of release and penal-

tles for V|olat|ons of rel ease.

2-] Upon ordering that a principal be released on [his] the princi-
pal's own recognizance, or released under non-nonetary conditions the
court must direct [hies]l the principal to appear in the crinmnal action
or proceeding invol ved whenever [his] the principal's attendance may be
required and to [ ~ender—hinself] be at all tinmes amenable to the orders
and processes of the court. |If the principal is a defendant, the court
shall also direct the defendant not to conmit a crinme while at liberty
upon the court's securing order. If such principal is in the custody of
the sheriff [er—at—tiberty—upon—-bait] at the time of the order, the
court nust direct that [he] the or|n0|nal be di scharged from such cust o-

2. If the principal is released under non-nobnetary conditions, the

court shall, in the docunent authorizing the principal's release, notify
the principal of:

(a) any of the conditions under which the principal is subject, in
addition to the directions in subdivision one of this section, in a
manner sufficiently clear and specific to serve as a guide for the prin-
cipal's conduct; and

(b) the consequences for violation of those conditions, which could
include revoking of the securing order, setting of a nore restrictive
securing order, or, after the hearing as specified in article five
hundred forty-five of this title, pretrial detention.

3. The court shall notify all principals released under non-npbnetary
conditions and on recognizance of all court appearances in advance by
text nessage., tel ephone call, electronic mail, or first class mail.

8§ 8. The crimnal procedure |aw is anended by adding two new sections
510.43 and 510.45 to read as foll ows:
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8§ 510.43 Court appearance reninders.

The court shall notify all principals rel eased on recogni zance or
under non-npnetary conditions of all court appearances by text nessaage,
tel ephone <call, electronic mmil, or first class mail. The court may

partner with the certified pretrial services agency or agencies in that
county to provide such notifications.
§ 510.45 Pretrial service agencies.

The office of court admnistration shall certify a pretrial services
agency or agencies in each county to nmonitor principals released under
conditions of non-nobnetary release. Such agency or agencies shall be a
public entity under the supervision and control of a county or munici-
pality or a non-profit entity under contract to the county or munici-
pality. A county shall be authorized to enter in to a contract wth
another county or nunicipality in the state to nonitor principals
rel eased under conditions of non-nonetary release in its county but
shall not contract with any private entity for such purposes. Any crite-
ria, instrunent, or tool used to determine a principal's eligibility for
non-nonetary conditions or to deternine the condition or conditions to
be nonitored by a pretrial services agency shall be nade available to
any person upon witten or oral request.

8 9. Section 510.50 of the crimnal procedure law is anended to read
as foll ows:

8§ 510.50 Enforcenment of securing order.

When the attendance of a principal confined in the custody of the
sheriff or pursuant to a pretrial detention order is required at the
crimnal action or proceeding at a particular tinme and place, the court
may conpel such attendance by directing the sheriff to produce him or
her at such tinme and place. |If the principal is at liberty on [his] the
principal's own recogni zance [e+—eA—-bail—Hhis] or non-nonetary condi-
tions the principal's attendance may be achi eved or conpelled by various
met hods, including notification and the issuance of a bench warrant,
prescribed by Iaw in provisions governing such matters with respect to
the particular kind of action or proceeding involved. Prior to issuing a
bench warrant, the court must provide the principal forty-eight hours
advance notice that he or she is required to appear in court in order to
give the principal the opportunity to appear voluntarily.

8§ 10. Article 520 of the crimnal procedure |aw is REPEALED

§ 11. The article heading of article 530 of the criminal procedure |aw
is amended to read as follows:

SECURI NG ORDERS [ O——RECOGNI-ZANCE
ORBAH-] W TH RESPECT TO DEFENDANTS | N CRI M NAL
ACTI ONS AND PROCEEDI NGS- - WHEN AND BY WHAT COURTS
AUTHORI ZED

8§ 12. Section 530.10 of the criminal procedure law is anmended to read
as follows:

§ 530. 10 [ O~der—of—Fecognizanrce—or—bail] Securing order; in general

Under circunstances prescribed in this article, a court, upon applica-
tion of a defendant charged with or convicted of an offense, is required
[ e—aut-horized—to—order—ball—or—recoghizanrce] to issue a securing order
for the release or prospective release of such defendant during the
pendency of either:

1. Acrimnal action based upon such charge; or

2. An appeal taken by the defendant froma judgnent of conviction or a
sentence or froman order of an internediate appellate court affirmng
or nmodi fying a judgnent of conviction or a sentence.
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§ 13. Subdivision 4 of section 530.11 of the crimnal procedure |aw,
as added by chapter 186 of the laws of 1997, is anended to read as
fol | ows:

4. Wien a person is arrested for an alleged fanily offense or an
all eged violation of an order of protection or tenporary order of
protection or arrested pursuant to a warrant issued by the suprenme or
famly court, and the suprene or famly court, as applicable, is not in
session, such person shall be brought before a local crimnal court in
the county of arrest or in the county in which such warrant is return-
able pursuant to article one hundred twenty of this chapter. Such I ocal
crimnal court nmay issue any order authorized under subdivision eleven
of section 530.12 of this article, section one hundred fifty-four-d or
one hundred fifty-five of the famly court act or subdivision three-b of
section two hundred forty or subdivision tw-a of section two hundred
fifty-two of the domestic relations law, in addition to discharging
ot her arraignnent responsibilities as set forth in this chapter. In
maki ng such order, the local crimnal court shall consider the [bai
recomrendation] securing order, if any, nade by the supreme or fanmly
court as indicated on the warrant or certificate of warrant. Unless the
petitioner or conplainant requests otherw se, the court, in addition to
scheduling further crimnal proceedings, if any, regarding such all eged
fam |y offense or violation allegation, shall make such matter return-
able in the suprene or famly court, as applicable, on the next day such
court is in session.

8 14. Paragraph (a) of subdivision 8 of section 530.13 of the crimnal
procedure |aw, as added by chapter 388 of the laws of 1984, is anmended
to read as follows:

(a) revoke [an—order—of—+ecoghizance—or—bail] a securing order and
commt the defendant to custody; or

8 15. The openi ng paragraph of subdivision 1 of section 530.13 of the
crimnal procedure |law, as anmended by chapter 137 of the laws of 2007,
is anended to read as foll ows:

Wien any crimnal action is pending, and the court has not issued a
tenmporary order of protection pursuant to section 530.12 of this arti-
cle, the court, in addition to the other powers conferred upon it by
this chapter, may for good cause shown issue a tenporary order of

protection in conjunction wth any securing order [eommttihg—the

I : I . t I . I - .
contenplation—of—dismssal]. In addition to any other conditions, such

an order may require that the defendant:

8 16. Subdivisions 9 and 11 of section 530.12 of the crimnal proce-
dure law, subdivision 9 as anended by section 81 of subpart B of part C
of chapter 62 of the laws of 2011, subdivision 11 as anmended by chapter
498 of the laws of 1993, the opening paragraph of subdivision 11 as
amended by chapter 597 of the laws of 1998, paragraph (a) of subdivision
11 as anended by chapter 222 of the |aws of 1994 and paragraph (d) of
subdivision 11 as anended by chapter 644 of the laws of 1996, are
amended to read as foll ows:

9. If no warrant, order or tenporary order of protection has been
issued by the court, and an act alleged to be a famly offense as
defined in section 530.11 of this [ehapter] article is the basis of the
arrest, the magistrate shall permt the conplainant to file a petition,
information or accusatory instrument and for reasonable cause shown,
shall thereupon hold such respondent or defendant, [admt—o—Hx—o+
accept—bail—] establish a securing order or parole himor her for hear-
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ing before the famly court or appropriate crimnal court as the
conpl ai nant shall choose in accordance with the provisions of section
530. 11 of this [ehapter] article.

11. If a defendant is brought before the court for failure to obey any
| awful order issued under this section, or an order of protection issued
by a court of conpetent jurisdiction in another state, territorial or
tribal jurisdiction, and if, after hearing, the court is satisfied by
conmpetent proof that the defendant has willfully failed to obey any such
order, the court may:

(a) revoke [ap—erder—of recoghizance—sorreveoke—-ah—order—of—bar-l—or
or-der—forfeiture—of—sueh—bail] a securing order and conmit the defendant
to custody; or

(b) restore the case to the cal endar when there has been an adjourn-
ment in contenplation of dismissal and commit the defendant to custody;
or

(c) revoke a conditional discharge in accordance with section 410.70
of this chapter and inpose probation supervision or inpose a sentence of
i nprisonnment in accordance wth the penal |aw based on the origina
convi ction; or

(d) revoke probation in accordance with section 410.70 of this chapter
and i npose a sentence of inprisonment in accordance with the penal |[|aw
based on the original conviction. In addition, if the act which consti-
tutes the violation of the order of protection or tenporary order of
protection is a crime or a violation the defendant may be charged with
and tried for that crine or violation.

8§ 17. Section 530.20 of the crimnal procedure law, as anended by
chapter 531 of the laws of 1975, subparagraph (ii) of paragraph (b) of
subdi vision 2 as anmended by chapter 218 of the laws of 1979, is anended
to read as follows:

§ 530. 20 [ O—der—ef—FrecoghizanRce—or—bail+] Securing order by local crim-

nal court when action is pending therein.
1. VWien a crimnal action is pending in a local crimnal court, such

court, upon application of a defendant, [Aust—e+r—rRy—order—recoghi-zance
er—bal—astollons—

comvctions—

by] shall, by a securing order, release the defendant pending tria
on the defendant's personal recognizance, unless the court finds on the
record that release on recognizance wll not reasonably assure the
defendant's court attendance. In such instances, the court will rel ease
the defendant under non-nonetary conditions, selecting the | east
restrictive alternative that wll reasonably assure the defendant's

court attendance. The court will support its choice of alternative on
the record. The defendant shall not be required to pay for any part of
the cost of release under non-nonetary conditions.

2. Notwi thstanding the provisions of subdivision one of this section
in cases where the people nove for pretrial detention, the court nay
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conmmt the defendant to the custody of the sheriff or issue a securing
order in accordance with article five hundred forty-five of this title.

3. Notwithstanding the provisions of subdivision one or two of this
section, in cases where the defendant is charged by felony conplaint
with a felony and either is charged with a class A felony, or it appears
that the defendant has two previous felony convictions within the nean-
ing of subdivision one of section 70.08 or 70.10 of the penal law, the
court, a city court, town court or a village court shall commt the
defendant to the custody of the sheriff for the county or superior court
to nake a determination about a securing order within three days.

4. No local crimnal court may order [+ecoghizanrce—o+—bail] a securing
order with respect to a defendant charged with a felony unless and

until [+

the court [has]., and counsel for the defense, have been
furnished with a report of the division of «crimnal justice services
concerning the defendant's crimnal record if any or with a police
departnent report with respect to the defendant's prior arrest and
conviction record, if any. If neither report is available, the court,
with the consent of the district attorney, nay dispense wth this
requi renment; provided, however, that in an energency, including but not
limted to a substantial inmpairnment in the ability of such division or
police department to tinmely furnish such report, such consent shall not
be required if, for reasons stated on the record, the court deens it

unnecessary. [vhen—Lhe—eeH#%—has—been—iu#ﬁ+shed—%+%h—any—saeh—#epe¢+—e#

§ 18. The section headi ng and subdi vi si ons 1’and 2 of section. 530. 30
of the crimnal procedure |aw, subdivision 2 as anmended by chapter 762
of the laws of 1971, are anmended to read as foll ows:

[GLde#—eL—#eeegn+zanee—e#—ba+#—] Securing order by superior court

judge when action is pending in local crimnal court.

1. Wen a crimnal action is pending in a local crininal court,
[ oLt S , . o o h] A
judge of a superior court holding a termthereof in the county, upon
application of a defendant, and wthin one working day, nay order
[ ~ecognizance—or—bail] a securing order when such |local crimnal court:

(a) Lacks authority to issue such an order, pursuant to [paragraph
a)—oef] subdivision [twe] four of section 530.20 of this article; or

(b) Has denied an application for recogni zance [e+ba+]; or

(c) Has [ Hoced—baitl—whi-ch—s—excessive] inproperly granted a request
for a pretrial detention hearing; or

(d) Has set a securing order of release under non-nonetary conditions
which are nore restrictive than necessary to reasonably ensure court
attendance. In such case, such superior court judge may vacate the order
of such local crimnal court and release the defendant on [his—own]
recogni zance [e;——L+*——ba+L——+n—a—Lesse;—anBun;—e#—+a—a—#ess—ba¢densene
forn]l or under release with conditions, whichever is the least restric-
tive alternative that will reasonably assure defendant's appearance in
court. The court will support its choice of alternative on the record.

2. hbtmﬁthstanding the provisions of subdivision one of this section,
when the defendant is charged with a felony in a local crimnal court, a

superior court judge may not [ e+rder—+ecognizance—or—ball] issue a secur-
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ing order unless and until the district attorney has had an opportunity
to be heard in the matter and such judge has been furnished with a
report as described in [subparagraph—{ii)—of—paragraph—{b)—of] subdivi-
sion [+we] four of section 530.20 of this article.

8 19. Section 530.40 of the crimnal procedure |aw, subdivision 3 as
amended by chapter 264 of the laws of 2003 and subdivision 4 as anended
by chapter 762 of the laws of 1971, is anended to read as follows:

§ 530. 40 [ O—der——of—recognizance—or—ball+] Securing order by superior

court when action is pending therein.
When a crimnal action is pending in a superior court, such court,

upon application of a defendant, [nus%—e#—ﬁay—e#de#—#eeegn+zanee—eF

bai+] shall issue a secur|nq order as foll ows:

-] Rel ease
the defendant pending trail on the defendant's personal recogni zance,
unl ess the court finds on the record that release on recognizance wll
not reasonably assure the defendant's court attendance. In such
instances, the court wll release the defendant under non-npbnetary
conditions, selecting the least restrictive alternative that wll
reasonably assure the defendant's court attendance. The court wll
support its choice of alternative on the record. The defendant shall not
be required to pay for any part of the cost of release under non-nobne-
tary conditions.

2. Notwi thstanding the provisions of subdivision one of this section
in cases where the people nove for pretrial detention, the court may
conmmt the defendant to the custody of the sheriff or issue a securing
order in accordance with article five hundred forty-five of this title.

3. Notwithstanding the provisions of subdivision [+w] one of this
section, a superior court may not [e%de#—#eeegn+%anee—e#—ba+#] issue a
securing order, or permt a defendant to remain at |liberty pursuant to
an existing order, after [he] the defendant has been convicted of
either: (a) a class A felony or (b) any class B or class C fel ony

defined in article one hundred thirty of the penal law comitted or
attenpted to be comitted by a person eighteen years of age or ol der
agai nst a person |ess than eighteen years of age. In either case the

court nust conmit or remand the defendant to the custody of the sheriff.
4. Notwithstanding the provisions of subdivision [twe] one of this
section, a superior court may not [e+rder—+ecoghizance—or—bal] Iissue a
securing order when the defendant is charged with a felony unless and
until the district attorney has had an opportunity to be heard in the
matter and such court [has] and counsel for the defense have been
furnished with a report as described in | H
b)y—oef] subdivision [twe] four of section 530.20 of this article.
8 20. Subdivision 1 of section 530.45 of the crimnal procedure |aw,
as anmended by chapter 264 of the laws of 2003, is anended to read as
fol | ows:
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1. Wien the defendant is at liberty in the course of a crimnal action

as a result of a prior [e+der—ef—+ecoghizance—or—balt] securing order

and t he court revokes such order [and—Lhen—e+%her—i+*es—ne—ba+#—e#—#+*es

Lesser—ampunt—or],  such court nmmy issue a nore restrictive securing
order in a |less [burdensone] restrictive formthan fixed by the court in
whi ch the conviction was entered.

§ 21. Section 530.60 of the crimnal procedure |aw is REPEALED

§ 22. Title P of the crimnal procedure |law is amended by adding a new
article 545 to read as foll ows:

ARTI CLE 545-- PRETRI AL DETENTI ON
Section 545.10 Pretrial detention; when ordered.
545.20 Eligibility for a pretrial detention hearing.
545. 30 Pretrial detention hearing.
545. 40 Order for pretrial detention
545. 50 Reopening of pretrial hearing.
545.60 Length of detention for defendant held under a pretria
det ention order.
8 545.10 Pretrial detention; when ordered.

A county or superior court nmay order, before trial, the detention of a
defendant if the people seek detention of the defendant under section
545. 20 of this article, and, after a hearing pursuant to section 545.30
of this article, the court finds clear and convincing evidence that the
def endant poses a high risk of intentional flight for the purpose of
evading crinnal prosecution and that no conditions or conbination of
conditions in the commnity wll reasonably assure the defendant's
return to court.

8§ 545.20 Eligibility for a pretrial detention hearing.

1. The people nmry make a nption seeking pretrial detention of a
def endant at any tine, except that where the people did not so nove when
the defendant initially cane under control of the court, the people nust
show a change of circunstances or that infornmation exists that was not
known to the people when the defendant initially cane under control of
the court. The people may seek the pretrial detention of a defendant:

(a) charged with a felony where there is an allegation that the
defendant, wth intent to cause serious physical injury to another
person, caused such injury to such person or to a third person, or
attenpted to cause such injury to such person or to a third person;

(b) charged with an offense where, if convicted, the defendant would
be subject to a sentence under section 70.08 of the penal |aw,

(c) charged with offenses involving witness intimidation under section
215.15, 215.16, or 215.17 of the penal law, or

(d) who has willfully and persistently failed to appear in court in
the instant case.

2. |If, upon such notion by the people, the court finds that the people
have shown a likelihood of success on their notion for pretrial
detention, the court may order a hearing pursuant to section 545.30 of
this article. Upon ordering a hearing pursuant to section 545.30 of this
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article, the court shall either conmt the defendant to the custody of
the sheriff or issue a securing order. The court wll support its
choice of alternative on the record. |If the defendant is at liberty, the
court may issue a warrant and have the defendant brought into custody of
the sheriff, except that, before a bench warrant may be issued. the
court nust provide the defendant forty-eight hours advanced notice that
he or she is required to appear in court in order to give themthe
opportunity to appear voluntarily.

8§ 545.30 Pretrial detention hearing.

1. A hearing shall be held within two working days of the court order-
ing a pretrial detention hearing. At the hearing., the defendant shal
have the right to be represented by counsel, and, if financially unable
to obtain counsel, to have counsel assigned. The defendant shall be
afforded an opportunity to testify, to present w tnesses, to cross-exa-
m ne wtnesses who appear at the hearing, and to present information by
proffer or otherw se. The rules concerning the admissibility of
evidence in crinmnal trials do not apply to the presentation and consid-
eration of information during the hearing.

2. Prior to the hearing, the prosecution shall disclose to the defend-
ant, and pernit the defendant to di scover, inspect, copy or photograph
all statenments or reports that relate to the prosecution's pretrial
detention notion that are in the possession, custody or control of the
prosecution, or persons under the prosecution's direction and control
i_ncl udi ng:

(a) The conplaint and supporting docunents;

(b) Police reports:

(c) All statenents, witten or recorded or sunmarized in any witing
or recording, and the substance of all oral statenments. nmade by the
def endant or a co-def endant;

(d) Al statenents, witten or recorded or sunmarized in any witing
or _recording, nmade by persons whom the prosecutor knows to have evi dence
or information that relate to the subject matter of the case;

(e) Al statenents or reports upon which the prosecution relies in the
hearing; and

(f) Al facts, evidence, and information favorable to the defendant,
including but not limted to information that tends to negate the
defendant's quilt or that tends to nmtigate the defendant's cul pability
as to a charged offense, or that tends to support a potential defense
thereto, or that tends to support a notion to suppress evidence on
constitutional or statutory grounds, or that would tend to reduce the
puni shment of the defendant, or that is relevant to a witnhess's credi -
bility, without regard to the materiality of the information.

3. In hearings in cases for which there is no indictnent, the people
shall establish probable cause that the eligible defendant conmitted the
charged offense. The people nust establish by clear and convincing
evidence that the defendant poses a high risk of intentional flight for
the purpose of evading crimnal prosecution and that no condition or
conbination of conditions in the community will reasonably assure the
defendant's return to court.

4. In determ ning whether the defendant presents a high risk of inten-
tional flight for the purpose of evading crimnal prosecution and wheth-
er no condition or conbination of conditions in the comunity wll
reasonably assure the defendant's return to court, the court may take
into account the following information:

(a) The nature and circunstances of the charged offense;




O©CoOoO~NOUP~WNE

S. 2101 13

(b) The weight of the evidence against the defendant, except that the
court may consider the adnmissibility of any evidence sought to be
excl uded;

(c) The defendant's current and prior history of failure to appear in
court whether such failures to appear were willful; and

(d) Whether, at the tinme of the current offense or arrest, the defend-
ant was on probation, parole, or on release pending trial, sentencing or
conpletion of a sentence in this state or other jurisdictions.

5. Nothing in this section shall infringe upon the defendant's right
to release pursuant to sections 170.70 and 180.80 of this chapter.

8§ 545.40 Order for pretrial detention.

In a pretrial detention order issued pursuant to section 545.10 of
this article, the court shall

1. Include witten findings of fact and a witten statenent of the
reasons for the detention; and

2. Direct that the eligible defendant be afforded reasonabl e opport u-
nity for private consultation with counsel
8§ 545.50 Reopening of pretrial hearing.

A pretrial detention hearing nmay be re-opened, regardl ess of whether a
pretrial detention order has been previously issued, upon a notion by
the people or by the defendant., at any tine before final disposition, if
the court finds either a change of circunstances or that infornmation
exists that was not known to the people or to the defendant at the tine
of the hearing, that has a material bearing on the issue of whether
def endant presents a high risk of intentional flight for the purpose of
evading criminal prosecution, and whether no condition or conbination of
conditions in the community wll reasonably assure the defendant's
return to court.

8 545.60 Length of detention for defendant held under a pretrial
detention order.

1. Wiere a defendant has been commtted to the custody of the sheriff
in a crimnal action, the defendant nust be released on his or her own
recogni zance or on non-nonetary conditions of release if the defendant
has not been brought to trial within:

(a) one hundred twenty days fromthe defendant's arraignnent on an
indictment or superior court information, or from the defendant's
conmmtnent to the custody of the sheriff, whichever is later, in a crim
inal action wherein the defendant is accused of one or nore offenses, at
| east one of which is a fel ony;

(b) thirty days fromthe defendant's conmtnent to the custody of the
sheriff in a crimnal action wherein the defendant is accused of one or
nore offenses, at |least one of which is a nisdeneanor punishable by a
sentence of inprisonnent of nore than three nonths and none of which is
a felony;

(c) fifteen days fromthe defendant's commtnent to the custody of the
sheriff in a crimnal action wherein the defendant is accused of one or
nore offenses, at least one of which is a ni sdenmeanor puni shable by a
sentence of inprisonnent of not nbre than three nonths and none of which
is a crine punishable by a sentence of inprisonnent of nore than three
nont hs; or

(d) five days fromthe defendant's commitnent to the custody of the
sheriff in a crimnal action wherein the defendant is accused of one or
nore offenses, at least one of which is a violation or vehicle and traf-
fic law infraction and none of which is a crine.

2. The tine within which a defendant nmust be brought to trial for the

ur poses of paragraphs (a) and (b) of subdivision one of this section
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may be extended upon a show ng of exceptional circunstances, but by no
nore than two periods of up to twenty days each in a criminal action
wherein the defendant is accused of one or nore offenses, at |east one
of which is a felony, or one period of up to ten days in a crim nal
action wherein the defendant is accused of one or nore offenses, at
|l east one of which is a mi sdeneanor puni shable by a sentence of inpri-
sonnent of nore than three nonths and none of which is a felony. 1In
conputing the time within which a defendant nust be brought to trial for
the purposes of this subdivision, the following periods shall be
excl uded:

(a) any period fromthe filing of the notice of appeal to the issuance
of the mandate in an interlocutory appeal ;

(b) any period attributable to any exanmnation to determne the
defendant's sanity or lack thereof or his or her nental or physica
conpetency to stand trial;

(c) any period attributable to the inability of the defendant to
participate in the defendant's defense because of nental inconpetency or
physi cal incapacity; and

(d) any period in which the defendant is otherw se unavailable for
trial.

3. If the defendant has not been brought to trial within the applica-
ble tine period established by this subdivision, the defendant shall be
released of his or her own recogni zance or under non-nonetary conditions
of release pending trial, unless:

(a) the trial is in progress;

(b) the trial has been delayed by the tinely filing of notions,
excluding notions for continuances; or

(c) the trial has been del ayed at the request of the defendant.

8§ 23. Article 68 of the insurance |aw i s REPEALED.

§ 24. Paragraph (a) of subdivision 9 of section 216.05 of the crimnal
procedure | aw, as anended by chapter 258 of the |laws of 2015, is anmended
to read as follows:

(a) If at any tine during the defendant's participation in the judi-
cial diversion program the court has reasonabl e grounds to believe that
the defendant has violated a release condition or has failed to appear
before the <court as requested, the court shall direct the defendant to
appear or issue a bench warrant to a police officer or an appropriate
peace officer directing himor her to take the defendant into custody
and bring the defendant before the court wthout unnecessary delay;
provi ded, however, that under no circunstances shall a defendant who
requires treatment for opioid abuse or dependence be deened to have
violated a rel ease condition on the basis of his or her participation in
medically prescribed drug treatnents under the care of a health care
professional licensed or certified under title eight of the education
law, acting within his or her lawful scope of practice. The provisions
of [ subdirv-si-on—ene—of] section [536—60] 545.50 of this chapter relating
t o [ ~evecati-on—of—+ecoghizance—or—bai+| issuance of securing orders
shall apply to such proceedi ngs under this subdivision.

8§ 25. Subdivision 2 of section 620.40 of the crimnal procedure lawis
anended to read as foll ows:

2. If the proceeding is adjourned at the prospective wtness
i nstance, for the purpose of obtaining counsel or otherwi se, the court
must order himto appear upon the adjourned date. The court may further
[ H—>—bai+] inpose non-nonetary conditions to secure his appearance upon
such date or until the proceeding is conpl eted [anrd—upon—defatlt—there—

of ey comy ].
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8§ 26. Subdivisions 2 and 3 of section 620.50 of the crimnal procedure
| aw are anmended to read as foll ows:

2. If the court is satisfied after such hearing that there is reason-
able cause to believe that the prospective witness (a) possesses infor-
mation material to the pending action or proceeding, and (b) will not be
anenabl e or respond to a subpoena at a tinme when his attendance will be
sought, it may issue a material w tness order, adjudging [hied the indi-
vidual a material wtness and [L+*+ng—ba+L—Le—seeu¢e~¥#éﬂ rel easing the
individual on the individual's own recogni zance unless the court finds
on the record that release on recognizance will not reasonably assure
the individual's court attendance. In such instances the court will
release the individual under non-nobnetary conditions, selecting the
| east restrictive alternative that will reasonably ensure the individ-
ual's future attendance.

3. [A] Wen a material wtness order [aust—be] is executed [as
ol ous—

], if non-nonetary conditions

o——the bal s postedand—approved
are inposed by the court, the witness nust[——as—p#e¥+ded—+n—sabd+¥+s+en

Lh#ee-e#—see%+en—54@—4@—] be released and be permitted to remain at
Ilberty[' ; e = ‘ ha

8§ 27. Section 216 of the judiciary law is amended by addi ng a new
subdivision 5 to read as foll ows:

5. The chief adninistrator of the courts shall collect data and report
annual ly regarding pretrial release and detention. Such data and report
shall contain infornmation categorized by gender, racial and ethnic back-
ground, regarding the nature of the crimnal offenses, the nunber of
individuals rel eased on recogni zance, the nunber of individuals released
on non-nonetary conditions, including the conditions inposed, the nunber
of individuals comritted to the custody of a sheriff prior to trial, the
rates of failure to appear and rearrest and any other such information
as the chief adnministrator may find necessary and appropriate.

8 28. This act shall take effect Novenber 1, 2020.




