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STATE OF NEW YORK

1947

2019- 2020 Regul ar Sessi ons

| N SENATE

January 17, 2019

Introduced by Sen. RAMOS -- read twice and ordered printed, and when
printed to be conmitted to the Cormittee on Labor

AN ACT to anend the labor law, in relation to hours, wages and supple-
ments in contracts for public work

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 2 of section 220 of the | abor law, as anended
by chapter 678 of the laws of 2007, is anended to read as follows:

2. [Egeh] Every contract [L9—ah+eh—+he—s+a+e-9¢—a—pub++e—heneLLL

; for public work shal
contain a stipulation that no | aborer, worker or nmechanic in the enploy
of the contractor, subcontractor or other person doing or contracting to
do the whole or a part of the work contenplated by the contract shall be
permtted or required to work nore than eight hours in any one cal endar
day or nore than five days in any one week except in cases of extraor-
dinary energency including fire, flood or danger to life or property. No
such person shall be so enployed nore than eight hours in any day or
nmore than five days in any one week except in such energency. Extraor-
dinary enmergency wthin the nmeaning of this section shall be deened to
i nclude situations in which sufficient |aborers, workers and nechanics
cannot be enployed to carry on public work expeditiously as a result of
such restrictions upon the nunber of hours and days of I|abor and the
i medi ate conmencenent or prosecution or conpletion w thout undue del ay
of the public work is necessary in the judgnent of the conm ssioner for
the preservation of the contract site and for the protection of the life
and linmb of the persons wusing the sane. Upon the application of any

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted.
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person interested, the conm ssioner shall make a determnation as to
whether or not on any public project or on all public projects in any
area of this state, sufficient |aborers, workers and nechani cs of any or
all classifications can be enployed to carry on work expeditiously if
their labor is restricted to eight hours per day and five days per week,
and in the event that the commi ssioner deternmines that there are not
sufficient workers, |aborers and mechanics of any or all classifications
whi ch may be enployed to carry on such work expeditiously if their |abor
is restricted to eight hours per day and five days per week, and the
i mmredi at e cormencenent or prosecution or conpletion wthout undue delay
of the public work is necessary in the judgment of the comm ssioner for
the preservation of the contract site and for the protection of the life
and Iinb of the persons using the sane, the conmm ssioner shall grant a
di spensation permtting all |aborers, workers and nechanics, or any
classification of such | aborers, workers and nechanics, to work such
addi tional hours or days per week on such public project or in such
areas the commi ssioner shall determ ne. Whenever such a dispensation is
granted, all wrk in excess of eight hours per day and five days per
week shall be considered overtine work, and the |aborers, workers and
mechani cs perform ng such work shall be paid a prem um wage comrensurate
with the premium wages prevailing in the area in which the work is
perfornmed. No such dispensation shall be effective with respect to any
public work unless and until the departnent of jurisdiction, as defined
in this section, certifies to the comm ssioner that such public work is
of an inportant nature and that a delay in carrying it to conpletion
woul d result in serious disadvantage to the public. Time lost in any
week because of inclement weather by enployees engaged in the
construction, reconstruction and mai ntenance of hi ghways outside of the
limts of cities and villages nmay be nmade up during that week and/or the
succeedi ng three weeks.

8§ 2. Subdivision 5 of section 220 of the labor law is anended by
addi ng four new paragraphs m n, o and p to read as foll ows:

m_For the purposes of this article, "public work"™ neans any of the
fol |l owi ng:

(i) Construction paid for in whole or in part out of public funds;

(ii) Construction work performed under private contract when all of
the follow ng conditions exist:

(A) The construction contract is between private parties;

(B) The property subject to the construction contract is privately
owned, but upon conpletion of the construction work, any portion of the
property is leased or will be leased to the state or any public entity,
and one of the follow ng conditions exist:

(1) The public entity entered into or bargained for the | ease agree-
ment prior to the construction contract; or

(2) The construction work is perfornmed according to plans, specifica-
tions, or criteria furnished by the public entity, and the | ease agree-
nent between the | essor and public entity, as |lessee, is entered into
during, or upon conpletion of, the construction work, or within six
nont hs follow ng conpletion of the construction work; or

(iii) Construction work perforned on property owned by a public entity
in whole or in part or will be owned or nmmintained by a public entity in
whole or in part upon conpletion of the project.

(iv) For the purposes of this article, "public work" shall not nean
any of the follow ng:

(A) Construction work on one or two famly dwellings where the proper-
ty is the owner's primary residence or construction work done on proper-
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ty where the owner of the property owns no nore than four dwelling
units:;

(B) Construction work perforned under a contract with a non-profit as
defined in section one hundred two of the not-for-profit corporation |aw
where the value of the public funds provided to the non-profit for the
project is less than one hundred thousand dollars and the non-profit has
gross annual revenue and support less than one mllion dollars; or

(O Construction work perforned on a multiple dwelling where no |ess
than seventy-five percent of the residential units are affordable for
househol ds up to sixty percent of the area nedian incone, adjusted for
famly size, as calculated by the United States departnent of housing
and urban devel opnent. provided however, that any construction perforned
on non-residential space in connection with a nultiple dwelling project
shall be considered public work if it neets any of the criteria in this
paragraph. Further., any construction work perforned on a project eligi-
ble for benefits under section four hundred twenty-one-a of the rea
property tax law shall not be considered public work for the purposes of
this article.

n. "Paid for in whole or in part out of public funds" neans all of the
fol | owi ng:

(i) The paynent of noney or the equivalent of npbney, including the
i ssuance of bonds and grants., by the state or a public entity, or a
third party acting on behalf of and for the benefit of the state or
public entity, directly to or on behalf of the public works contractor,
subcontractor, or devel oper.

(ii) Performance of construction work by the state or any public enti-
ty in the execution of the project.

(iii) Transfer by the state or a public entity of an asset of value
for less than fair nmarket val ue

(iv) Fees, costs, rents, insurance or bond prem uns, |oans, interest
rates, taxes, or other obligations that would normally be required in
the execution of the project, that are paid, reduced, charged at |ess
than fair market value, waived, or forgiven by the state or public enti-
ty.

(v) Money | oaned by the state or public entity that is to be repaid on
a contingent basis.

(vi) Credits that are applied by the state or public entity against
repaynent obligations to the state or public entity.

0. "Public entity" includes, but is not limted to, the state, a
| ocal devel opnent corporation as defined in subdivision eight of section
ei ghteen hundred one of the public authorities law or section fourteen
hundred el even of the not-for-profit corporation |law, nunicipal corpo-
ration as defined in section one hundred nineteen-n of the general
nunicipal law, industrial devel opnent agencies formed pursuant to arti-
cle eighteen-A of the general nmunicipal law or industrial devel opnent
authorities forned pursuant to article eight of the public authorities
| aw, educational corporation established under article fifty-six of the
education | aw, conm ssion appointed pursuant to law, as well as state,
local and interstate and international authorities as defined in section
two of the public authorities law, and shall include any trust created
by any such entities.

p. (i) "Construction"” includes, but is not limted to, denplition
reconstruction, excavation, rehabilitation, repair, installation, reno-
vation, alteration, and customfabrication. "Construction" also includes

work preforned during the design and preconstruction phases of
construction, including but not limted to, inspection and |and survey-
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ing work and work perfornmed during the post-construction phases of
construction, including, but not limted to, all cleanup work at the
jobsite. "Construction" also includes the delivery to and hauling from
the jobsite of aggregate supply construction materials, such as sand,
gravel, stone, dirt, fill, as well as any necessary return hauls, wheth-

er _enpty or | oaded.

(ii) For the purposes of this article, "customfabrication" neans the
fabrication and all drafting related to the fabrication of all nmsonry
panel s, woodwork, cases, cabinets, or counters, and the fabrication of
pl unbi ng, heating. cooling, ventilation, or exhaust duct systens. and
nechani cal insulation solely and specifically designed and engi neered
for installation in the construction., repair, or renovation of a build-
ing, regardless of where the customfabrication is perfornmed. The appli -

cable prevailing wage for any off-site customfabrication work shall be
the on-site prevailing wage for the public work site.

§ 3. The labor law is amended by adding a new section 224-a to read as
foll ows:

8 224-a. Stop-work orders. Where a conplaint is received pursuant to
this article, or where the fiscal officer upon his or her own investi-
gation, finds cause to believe that any person, in connection with the
performance of any contract for public work, has substantially and mate-

rially failed to conply with or intentionally evaded the provisions of
this article, the conm ssioner may notify such person in witing of his
or her intention to issue a stop-work order. Such notice shall (i) be
served in a nanner consistent with section three hundred eight of the
civil practice law and rules; (ii) notify such person of his or her
right to a hearing; and (iii) state the factual basis upon which the
conm ssioner has based his or her decision to issue a stop-work order.
Any docunents., reports, or information that forma basis for such deci-
sion shall be provided to such person within a reasonable tine before
the hearing. Such hearing shall be expeditiously conducted.

Following the hearing, if the comr ssioner issues a stop-work order,
it shall be served by regular mail, and a second copy nmay be served by
telefacsinmle or by electronic mail, with service effective upon receipt

of any of such order. Such stop-work order shall also be served with
regard to a worksite by posting a copy of such order in a conspicuous
location at the worksite. The order shall remain in effect until the
conm ssioner directs that the stop-work order be renoved. upon a final
deternmination on the conplaint or where such failure to conply or evade
has been deened corrected. If the person against whom such order is
issued shall within thirty days after issuance of the stop-work order
nakes an application in affidavit formfor a redeternination revi ew of
such order the comni ssioner shall make a decision in witing on the
issues raised in such application. The conmi ssioner nmay direct a condi-
tional release froma stop-wrk order upon a finding that such person
has taken neani ngful and good faith steps to conply with the provisions
of this article.

§ 4. This act shall take effect inmediately.




