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STATE OF NEW YORK

1880

2019- 2020 Regul ar Sessi ons

| N SENATE

January 17, 2019

Introduced by Sens. O MARA, RITCHE -- read twice and ordered printed,
and when printed to be conmitted to the Comrittee on Environnental
Conservati on

AN ACT to amend the navigation law, in relation to responsible parties
for petroleumcontaninated sites and incentives to parties who are
willing to renedi ate petrol eum contani nated sites

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Paragraph (a) of subdivision 2 of section 176 of the navi-
gation law, as amended by chapter 584 of the |aws of 1992, is anmended to
read as foll ows:

(a) Upon the occurrence of a discharge of petroleum the departnent
shall respond pronptly and proceed to cleanup and renove the discharge
in accordance with environmental priorities or may, at its discretion,
direct the discharger to pronptly cleanup and renove the discharge. |f
a person the departnent deens a discharger, and thus directs to cleanup
and renove the discharge pursuant to this section presents the depart-
nent with evidence that a third party is solely responsible for the
di scharge and requests the department to determ ne whether the evidence
establishes the third party is in fact solely responsible, the depart-
nent shall, within thirty days of receipt of such request, deternmine in
witing either that the third party: (i) shall be deened a discharger by
the departnent, and shall be directed to undertake the cleanup and
renoval of the discharge; or (ii) will not be deened a discharger by the
departnent because the information presented does not establish the
responsibility of the third party by a preponderance of the evidence. |f
the departnent deternmines that the person the departnent initially deens
a discharger and the third party are both dischargers, the departnment
shall, wthin thirty days of such request, advise each of the parties
that they are deened dischargers subject to apportionment of liability
for the discharge pursuant to subdivisions one and two of section one

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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hundred eighty of this article. The departnent shall be responsible for
cleanup and renoval or as the case may be, for retaining agents and
contractors who shall operate under the direction of that departnent for
such purposes. Inplenentation of cleanup and renoval procedures after
each discharge shall be conducted in accordance wth environmenta
priorities and procedures established by the departnent.

8§ 2. Subdivision 8 of section 176 of the navigation |law, as added by
chapter 712 of the laws of 1989, is amended and a new subdivision 9 is
added to read as foll ows:

8. Notwi thstandi ng any other provision of lawto the contrary, includ-
ing but not Iimted to subdivision (c) of section 15-108 of the genera
obligations |aw, every person providing cleanup, renpval of discharge of
petrol eum or relocation of persons pursuant to this section shall be
entitled to contribution fromany other responsible party.

9. The following shall not be deened a final agency action subject to
review pursuant to article seventy-eight of the civil practice law and
rules, and shall not have a binding effect on any party in pending or
future proceedings regarding the discharge: (a) a determination or
action of the departnent pursuant to subdivision one, two, or three of
this section, including but not limted to, a determnation of the
reasonabl eness of any costs incurred; (b) a determnmination or action of
the admi nistrator pursuant to section one hundred eighty, one hundred
eighty-one-a, or one hundred eighty-three of this article, including the
filing of an environnental lien

§ 3. Subdivisions 1 and 2 of section 180 of the navigation |law, subdi-
vision 1 as added by chapter 845 of the laws of 1977 and subdi vision 2
as amended by chapter 672 of the laws of 1991, are anended to read as
fol | ows:

1. To represent the state in neetings with the all eged discharger or
di schargers and clainmants concerning liability for the discharge and
amount of the clainms, and, if there is nore than one discharger in a
neeting., to apportion liability for the discharge;

2. To determine if hearings are needed to settle particular clains
filed by injured persons and to apportion liability between and anpbng
di schar gers;

8 4. Subdivision 1 of section 181 of the navigation |aw, as anended by
chapter 712 of the laws of 1989, is amended and a new subdivision 7 is
added to read as foll ows:

1. (a) Any person who has discharged petroleumshall be strictly
liable, without regard to fault, for all cleanup and renoval costs and
all direct and indirect damages, no matter by whom sustai ned, as defined
in this section_ unless the liability limtation as described under
paragraph (b) of this subdivision applies. In addition to cleanup and
renoval costs and danmages, any such person who is notified of such
rel ease and who did not undertake relocation of persons residing in the
area of the discharge in accordance with paragraph (c) of subdivision
seven of section one hundred seventy-six of this article, shall be
liable to the fund for an anount equal to two times the actual and
necessary expense incurred by the fund for such relocation pursuant to
section one hundred seventy-seven-a of this article.

(b) (i) Any person who agrees to renediate the discharge to the satis-
faction of the departnent, and in conformance with this article, shal
be entitled to receive liability limtation. Such agreenent shall be
called the liability linmtation agreement and shall be witten and
executed by both the departnent and such person. After execution of the
liability limtation agreenent, such person shall not be liable to the
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state upon any statutory or commpn | aw cause of action, arising out of
the presence of any contamnation in, on, or enanating fromthe site

that was the subject of the liability limtation, except that such
person shall not receive a release for natural resource damages that nay
be available under |aw The liability limtation shall apply to al

successors in ownership of the property and to all persons who | ease the
property or who engage in operations on the property, provided that such
persons act with due care and in good faith to adhere to the require-
nments of the liability limtation agreenent.

(ii) A liability limtation agreenent and the protections it affords
shall not apply to any discharge that occurs subsequent to the execution
of the liability limtation agreenent, nor shall a liability linmtation

agreenent and the protections it affords relieve any person of the obli-
gations to conply in the future with laws and regul ations. The state
nonet hel ess shall reserve all of its rights concerning, and such liabil-
ity limtation shall not extend to, any further investigation and/or
renediation the departnent deens necessary due to fraud, nonconpliance

with the terns that fornmed the liability linmtation agreenent, or a
witten finding by the departnent that a change in an environnental
standard, factor, or <criterion upon which the liability linmtation

agreenent was based would render renediation activities no |onger
protective of public health or the environment. Nothing in this section
shall affect the liability of the person responsible for such person's
own _acts or om ssions causing wongful death or personal injury. Nothing
inthis section shall affect the liability of any person with respect to
any civil action brought by a party other than the state. The provisions
of this section shall not affect an action or a claim including a stat-
utory or conmmon law claimfor contribution or indemification, that such
person has or nmay have against a third party.

7. Notwi thstanding any other provision of this section, a public
corporation shall not be liable for the discharge of petroleumat a site
if such public corporation acquired such site involuntarily, and such
public corporation retained such site wthout participating in the
devel opnent _of such site. This exenption shall not apply to any public
corporation that has (a) caused or contributed to the discharge of
petroleum from or at the site, (b) purchased, sold, refined, trans-
ported, or discharged petroleumfromor at such site, or (c) caused the
purchase, sale, refinement, transportation, or discharge of petroleum
fromor at such site. The terns "participation in developnent,"” "public
corporation” and "involuntary acquisition of ownership or control" shal
have the sane neaning as those terns are defined in paragraphs (c), (d)
and (e) of subdivision tw of section 27-1323 of the environnental
conservation law. However, "participation in developnent" shall not
include inprovenents which are part of a cleanup and renoval of a
di scharge of petroleum pursuant to this article.

8§ 5. Section 183 of the navigation |law, as added by chapter 845 of the
| aws of 1977, is anended to read as fol |l ows:

§ 183. Settlenments. The adninistrator shall attenpt to pronpte and
arrange a settlenment between the claimant and the person or ersons
responsible for the discharge. |If the source of the discharge can be

determined and liability is conceded, the claimant and the alleged
di scharger or dischargers may agree to a settlenment which shall be fina
and binding wupon the parties and which will waive all recourse against
the fund. To the extent an alleged discharger presents evidence to the
adm nistrator that another party is wholly or partially responsible for
the claim and requests the admnistrator to consider whether such
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information presented establishes by a preponderance of the evidence

that the third party is in fact wholly or partially responsible, the
adnministrator within thirty days of receipt of such request shall either
deternmine: (1) in witing, if the third party shall be deened an addi -
tional discharger to any pending or anticipated claim or (2) if an
adm nistrative hearing as to liability is necessary.

8§ 6. This act shall take effect inmediately.




