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STATE OF NEW YORK

1848

2019- 2020 Regul ar Sessi ons

| N SENATE

January 16, 2019

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be conmitted to the Committee on Labor

AN ACT to anmend the labor law, in relation to enacting the "Enpowering
People in Rights Enforcenent (EMPIRE) Worker Protection Act”

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Short title. This act shall be known and may be cited as
the "Enpowering People in R ghts Enforcement (EMPIRE) Worker Protection
Act".

8§ 2. Legislative findings. 1. The legislature finds and decl ares that
violations of the labor |aw are often systenic, affecting many workers.

2. The legislature further finds and declares that despite the | abor
law s strong protections for workers, |imts on the availability of
public enforcement resources have del eterious effects on the marketpl ace
by allow ng abuses targeting workers to persist unprosecuted. To ensure
the robust enforcement of the labor law, while mnimzing the outlay of
scarce state funds, this act allows private individuals to bring public
enforcenment actions in certain contexts in which the state does not have
the neans to fully enforce | abor |aw protections.

3. The legislature further finds and declares that the purpose of the
EMPI RE Worker Protection Act is to create a neans of enpowering citizens
as private attorneys general to enforce the New York | abor |aw.

4. The legislature further finds and declares that the purpose of the
EMPI RE Wrker Protection Act is to incentivize private parties to
recover civil penalties for the governnment that otherw se nay not have
been assessed and coll ected by overburdened state enforcenment agencies.
Such representative actions are an efficient mechanismto limt systemc
violations, will enforce the rights of nore workers, and can benefit the
departnment of |abor with enhanced resources.

5. The legislature further finds and declares that the purpose of the
EMPI RE Wrker Protection Act is to benefit those enpl oyers who are oper-
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ating within the labor |aw, and who, as a result, face wunfair conpeti-
tion fromindividuals and entities shirking the |abor |aw

6. The legislature further finds and declares that the purpose of the
EMPI RE Worker Protection Act is to incentivize |abor organizations and
not-for-profit organizations to aid working people to report violations
of the New York | abor |aw.

7. The legislature further finds and declares that the purpose of the
EMPIRE Worker Protection Act is to facilitate whistleblowers suffering
fromviolations of the New York |labor [aw to report abuses w thout fear
of retaliation and intimdation.

8. The Ilegislature further finds and declares that the EMPI RE Wrker
Protection Act is part of a history both in New York state and in the
United States of Jlaws enabling private citizens to aid in public
enforcenment in the whistleblower and nore recently in the | abor context.
In simlar qui tamlegislation enabling private citizens to aid in
public enforcenment, the resulting action is in reality a public enforce-
ment action.

9. The Ilegislature further finds and declares that the EMPI RE Wrker
Protection Act further increases the capacity of the departnment of | abor
as alnost all of the departnent of labor's investigatory work is conp-
laint-driven rather than agency-driven. Mreover, the EMPI RE Wrker
Protection Act will help offset the |oss of human capital at the depart-
nment due to the decrease in senior |abor investigators and stagnant
nunbers of |abor investigators enployed by the departnent of |abor since
2008.

10. The legislature further finds and declares that the nandate of the
EMPIRE Worker Protection Act is consistent with the legislature's
comm tnent to enhance worker protections, especially for | owwage work-
ers, as the mgjority of wages owed by enployers according to departnent
of | abor statistics are based on m ni rum wage vi ol ati ons.

8§ 3. The labor law is anmended by adding a new article 33 to read as
fol | ows:

ARTI CLE 33
EMPONERI NG PEOPLE | N RI GHTS ENFORCEMENT ( EMPI RE) WORKER PROTECTI ON ACT
Section 960. Definitions.
961. Public enforcenent action.
962. Procedure.
963. Construction and non-application.

§ 960. Definitions. As used in this article, the followng terns shall
have the foll ow ng neanings:

1. "aggrieved enployee" neans any enployee as defined by section two
of article one of this chapter who was enployed by the alleged violator
enpl oyer and agai nst whom one of the alleged violations was conmitted,
as well as any person who is not classified by a business as an enpl oyee
but who clains to be an enpl oyee and whose clains against the purported
enployer relate to this alleged msclassification.

2. "enployer" neans any enployer as defined by section two of article
one of this chapter.

3. "representative organization" nmeans a | abor organization as defined
by subdivision five of section seven hundred one of article twenty of
this chapter or a not-for-profit corporation, as defined by subpara-
graphs five and seven of paragraph (a) of section one hundred two of
article one of the not-for-profit corporation law, which not-for-profit
corporation regularly advocates on behalf of workers or enpl oyees and/or
regularly advocates for or assists in enforcenent of the provisions of
this chapter.
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4. "public enforcenent action” neans an action brought under this
article intended to enforce this chapter's protections enforceable by
the conm ssioner.

5. "commi ssioner" shall, for the purposes of this article, include the
conm ssioner, and any division, board, conmssion, or part of the
departnment authorized to inpose or seek penalties or other remedies for
violations of this chapter.

8 961. Public enforcenent action. 1. An aggrieved enpl oyee or enploy-
ees or a representative organization may initiate a public enforcenent
action on behalf of the com ssioner for any provision of this chapter,
or any requlation pronmulgated thereunder, that provides for a civil
penalty to be assessed and collected by the comm ssioner for a violation
of this chapter, or any reqgulation promul gated thereunder, on behalf of
hinmself or herself and other current or fornmer enployees pursuant to the
procedures specified in section nine hundred sixty-two of this article.
An_aggrieved enpl oyee or a representative organization may allege nulti-
ple violations that have affected different enpl oyees.

2. a. For purposes of this section, whenever the conm ssioner has
discretion to assess a civil penalty, a court shall be authorized to
exercise the sanme discretion to assess a civil penalty. To the extent
that the comm ssioner is authorized to determne that an enployer has
violated a provision of this chapter or regulation pronmul gated there-
under, in a public enforcenent action, a court shall be authorized to
determi ne that an enployer has comm tted such a violation

b. For all provisions of this chapter and regul ati ons adopted pursuant
to this chapter, except those for which a civil penalty is specifically
provided, there is established a civil penalty of five hundred dollars
for each aggrieved enployee per pay period per violation. A court may
not award a | esser anpunt. unless, based on the facts and circunstances
of the particular case, the enployer denonstrates that to do otherw se
would result in an award that is unjust, arbitrary and oppressive, or
confiscatory.

cC. Any aggrieved enployee or a representative organization who
prevails in any public enforcenent action shall be entitled to an award
of reasonable attorney's fees and costs.

d. Nothing in this section shall operate to linmt an aggrieved enpl oy-
ee's right to pursue or recover other renedies available under state or
federal law, either separately or concurrently wth an action taken
under this section.

3. Civil penalties recovered by aggrieved enployees or a represen-
tative organization in public enforcenent actions shall be distributed
as follows: forty-five percent to the aggrieved enployee or enpl oyees:;
and fifty-five percent to the conmi ssioner for enforcenment of this chap-
ter and education of enployers and enployees about their rights and
responsibilities wunder this chapter, to be continuously appropriated to
supplenent and not supplant the funding to the agency for those
purposes. |If an aggrieved enpl oyee or enployees elect a representative
organi zation to bring the public enforcenment action, <civil penalties
recovered shall be distributed as follows: thirty percent to the
agari eved enployee or enployees; fifteen percent to the representative
organi zation; fifty-five percent to the conm ssioner for enforcenent of
this chapter and education of enployers and enpl oyees about their rights
and responsibilities under this chapter., to be continuously appropriated
to supplenent and not supplant the funding to the agency for those

ur poses.
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4. The right to bring a public enforcenent action under this article
shall not be subject to private agreenents between an aggri eved enpl oyee
and an enpl oyer or purported enployer.

5. Notwithstanding any other provision of law, a public enforcenent
action to recover upon a penalty inposed by this article nust be
commenced within six years. The statute of |limtations for bringing a
representative action under this article shall be tolled from the date
an aggrieved enployee or a representative organization files a notice
pursuant to section nine hundred sixty-two of this article wth the
conm ssioner or the conmi ssioner comences an investigation, whichever
is earlier.

6. Public enforcenent actions belong to the state and preclude subse-
quent state enforcenent efforts, whether brought by the state or an
aggri eved enpl oyee or representative organization; provided, however,
public enforcement actions are not duplicative of private actions
related to the sane issues or touching the sanme nucleus of operative
facts. Therefore, a public enforcenent action brought under this arti-
cle does not have any preclusive effect on private actions addressing
sinmlar w ongdoing.

7. The commissioner shall establish a publicly avail abl e dat abase of
public enforcenent actions brought pursuant to this article, including
the parties, the disposition and any other information which the conmm s-
sioner shall by reqgulation prescribe.

8 962. Procedure. 1. No public enforcenment action by an aggrieved
enployee or a representative organization pursuant to section nine
hundred sixty-one of this article alleging a violation of any provision
of this chapter nay be commenced:

a. prior to thirty days after witten notice has been given by the
agari eved enployee or a representative organization to the conmi ssioner.
Such witten notice shall be given in such a manner as the conmm ssi oner
may prescribe by reqgulation, shall be construed in a light favorable to
t he aggrieved enployee or representative organization, and shal
i ncl ude:

(i) the nane, address and contact information of the enployer.

(ii) the nane, address, occupation and contact infornmation of the
agari eved enpl oyee.

(iii) the nane, address and contact information of the representative
organi zation, if the action is brought by a representative organi zation

(iv) the nane, address and contact information of the aggrieved
enpl oyee's | egal counsel, should one exist.

(v) a statenent of the underlying claim

(vi) estimted nunber of enpl oyees affected.

b. if the conmissioner, at any tine prior to the end of the thirty day
notice period prescribed in paragraph a of this subdivision or prior to
conmmencenent of such action, whichever is later, and upon witten notice
to the aggrieved enpl oyee who provided the notice prescribed in para-
graph a of this subdivision. has commenced and is actively prosecuting
an administrative enforcenment proceeding pursuant to this chapter rela-
tive to the alleged violation.

c. if the conm ssioner, on the sane facts and theories, cites a person
within the tinefranes set forth in this section for a violation of the
sane section or sections of this chapter under which the aggrieved
enpl oyee or representative organization is attenpting to recover a civil
penalty or renedy on behalf of hinself or herself or others.

2. The conmmi ssioner may intervene in the public enforcenent action and
proceed with any and all clains in the action:
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a. as of right within the thirty day notice period prescribed in para-
graph a of subdivision one of this section; or

b. for good cause, as determined by the court, after the expiration of
the thirty day notice period prescribed in paragraph a of subdivision
one of this section.

3. a. The aggrieved enployee or representative organization shall
within ten days following comencenent of a civil action pursuant to
this article, provide the commissioner with a file-stanped copy of the
conplaint that includes the case nunber assigned by the court.

b. Either the commissioner or a federal or state court of conpetent
jurisdiction shall review and approve any settlenent of any civil action
filed pursuant to this section. The comm ssioner or court shall approve
the settlenent if it is fair, reasonable. and adequate, in light of the
statutory purpose of the provision of this chapter alleged to have been
violated and the purpose of the EMPI RE Worker Protection Act.

c. A copy of the court's judgnent in any civil action filed pursuant
to this article and any other order in that action that either provides
for or denies an award of civil penalties under this article shall be
submtted to the conm ssioner within ten days after entry of the judg-
nent or order.

d. ltens required to be subnmitted to the conm ssioner under this
subdi vision shall be transmitted in such a nanner as the comni ssioner
shall prescribe for the filing of notices under paragraph a of subdivi-

sion one of this section.

4. If a representative organization initiates a public enforcenent
action pursuant to this article, an aggrieved enpl oyee nust elect the
representative organization in witing in a formwhich the conm ssioner
shall by requlation prescribe. In such cases, the aggrieved enpl oyee's
nane and personal identifying infornation shall be kept confidential if

the aggrieved enpl oyee so chooses.

5. Such regul ations prescribed pursuant to paragraph a of subdivision
one of this section shall provide for the right of the aggrieved enpl oy-

ee or representative organization to furnish an anended notice, after
the notice by the conm ssioner to the aggrieved enpl oyee or represen-
tative organization that the original notice was not in conpliance wth
this section or the reqgulations issued thereunder and specifying with
particularity what the deficiencies were in the original notice. Such
notice and opportunity to anend shall be provided by the conm ssioner
within thirty days of the original notice or the original notice shal
be deened in conpliance with this section. The aggrieved enpl oyee or
representative organization shall have thirty days fromreceiving notice
fromthe conm ssioner that their original notice was not in conpliance
with this section to anend the notice.

6. For the purposes of deternining whether the aggrieved enpl oyee or
representative organization conplied with this section., the notice shal
be construed in a light favorable to the enployee or representative
organi zation.

8 963. Construction and non-application. 1. This article shall not
apply to the recovery of adnministrative and civil penalties in
connection wth the unenploynent insurance law as contained in article
eighteen of this chapter.

2. This article shall not apply to the recovery of administrative and
civil penalties in connection with the New York state |abor relations
act as contained in article twenty of this chapter.

3. Severability. If any word, phrase, clause, sentence, paragraph,
subdivision, section or part of this article or the application thereof
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to any person or circunstances shall be adjudged invalid by a court of
conpetent jurisdiction, such order or judgnent shall be confined in its
operation to the controversy in which it was rendered, and shall not
affect or invalidate the remninder of this article, but shall be
confined in its operation to the word, phrase., clause, sentence, para-
graph, subdivision, section or part thereof directly involved in the
controversy in which such judgnent shall have been rendered

4, This article shall be construed in light of its renedial purposes
to expand the enforcenent of this chapter.

8 4. This act shall take effect inmediately.




