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| N SENATE

January 14, 2019

Introduced by Sen. BENJAMN -- read twice and ordered printed, and when
printed to be conmitted to the Committee on Crinme Victins, Cine and
Correction

AN ACT to anend the executive |law and the penal law, in relation to
revocation of presunptive release, parole, conditional release and
post -rel ease supervision

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 259 of the executive law is anended by adding two
new subdi visions 5 and 6 to read as foll ows:

5. "Releasee" neans an individual released froman institution under
the jurisdiction of the departnment into the conmmunity on tenporary
rel ease, presunptive release, parole, conditional release, post-release
supervision or nedical parole.

6. "Technical violation" neans any violation of a condition of conmu-
nity supervision other than an allegation of a crinminal act that is
subsequently proven to be a conviction for a felony offense, or that is
subsequently proven to be a conviction for a m sdeneanor offense that
includes the elenent of intent to commit the act against another person
and is charged pursuant to either section 121.11, 135.05 or 135.45 or
article 120 or 130 of the penal |aw.

8§ 2. Subdivision 3 of section 70.40 of the penal |aw, paragraphs (a)
and (b) as anended by section 127-h of subpart B of part C of chapter 62
of the laws of 2011 and paragraph (c) as anended by chapter 478 of the
| aws of 1973, is anended and a new subdivision 4 is added to read as
fol | ows:

3. Delinquency. (a) Wen a person is [aeged] found by clear and
convi ncing evidence to have violated the terns of presunptive rel ease or
parole willfully for the purpose of permanently avoiding supervision by
failing to notify his or her comunity supervision officer of a change
in residence, failing to nake office or witten reports as directed. or

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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leaving the state of New York or any other state to which the rel easee
is released or transferred, or any area defined in witing by his parole
officer, without permi ssion, and the state board of parole has declared
such person to be delinquent, the declaration of delinquency shal
interrupt the person's sentence as of the date of the [denguency]
i ssuance of a warrant pursuant to subparagraph (iv) of paragraph (a) of
subdivision three of section two hundred fifty-nine-i of the executive
law and such interruption shall continue until the return of the person
to an institution under the jurisdiction of the state departnent of
corrections and conmunity supervi sion.

(b) When a person is [aH-eged] found by clear and convincing evidence
to have violated the terns of his or her conditional rel ease or post-re-
| ease supervision willfully for the purpose of permanently avoiding
supervision by failing to notify his or her comunity supervision offi-
cer of a change in residence, failure to nmake office or witten reports
as directed, or leaving the state of New York or any other state to
which the releasee is released or transferred, or any area defined in
witing by his parole officer, wthout pernission and has been decl ared
del i nquent by the parole board or the local conditional release conms-
si on havi ng supervision over such person, the declaration of delinquency
shall interrupt the period of supervision or post-rel ease supervision as
of the date of the [delnguensy] Iissuance of a warrant pursuant to
subparagraph (iv) of paragraph (a) of subdivision three of section two
hundred fifty-nine-i of the executive |law. For a conditional release,

such interruption shall continue until [the—+eturn—of—thepersonto—ithe
. . . : Ceh | I e I

the—furi-sdi-ctian—oaithat—departpent—Upsn—such et tp—the person——shal-
resue—serv-ce—of—hi-s—or—her—sentence] execution of the warrant. For a
person released to post-release supervision, the provisions of section
70.45 of this article shall apply.

(c) Any tinme spent by a person in custody fromthe tinme of [delrguen—
ey] execution of a warrant pursuant to paragraph (a) of subdivision
three of section two hundred fifty-nine-i of the executive law to the
time service of the sentence resunes shall be credited against the term
or maxi mumterm of the interrupted sentence[ —p+owvided-—

].

4. Earned tine credits. (a) After a person has begun a period of

presunptive release, parole or conditional release pursuant to subdivi-
sions one or two of this section, such period shall be reduced by thirty
days for every thirty days that such person does not violate a condition
of his or her presunptive release, parole or conditional release,
provided the person is not subject to any sentence with a maximum term
of life inprisonnent. Any such awarded earned tine credits shall be
applied against such person's unserved portion of the maxinmum term

aggregate maxi numterm or period of post-rel ease supervision.
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(b) Farned tine credits may be withheld or revoked only for the thir-
ty-day period commencing fromthe date of violative behavior sustained
at a final revocation hearing. Earned tine credits nmay not be earned
during a period of incarceration inposed based on a sustained violation.
A new thirty-day period shall comence on the day the period of incar-
ceration ends or an order is issued restoring a person to supervision
whi chever is earlier.

(c) Wen a personis subject to nore than one period of presunptive
rel ease, parole, or conditional release, the reduction authorized in

this subdivision shall be applied to every period of parole or condi-
tional release to which the person is subject.
(d) Earned tine credits shall be awarded to all people subject to

parole or conditional release at the tine this legislation becones
effective retroactive to the initial date the person began his or her
earliest current period of parole or conditional release. The depart-
nent shall have six nonths fromthe effective date of this subdivision
to calculate all such retroactive earned tine credits.

8§ 3. Paragraphs (d), (e) and (f) of subdivision 5 of section 70.45 of
the penal |aw, as anended by section 127-j of subpart B of part C of
chapter 62 of the laws of 2011, are anended and a new subdivision 6 is
added to read as foll ows:

(d) When a person is [aeged] found by clear and convincing evidence
to have violated a condition of post-release supervision willfully for
the purpose of permanently avoiding supervision by failing to notify
conmmunity supervision officer of a change in residence, failure to nmake
office or witten reports as directed, or leaving the state of New York
or any other state to which the releasee is released or transferred, or
any area defined in witing by his or her parole officer, wthout
perm ssion and the departnent of corrections and community supervi sion
has decl ared such person to be delinquent: (i) [the—declaration—of

. f X CSioR (i
del:lqyeley sha!l |nt$|:rpt t“? pe"gd.Fl FQSt HE-8ase—Supevi-S-6a S
release—supervi-sion—{i3)] if the person is restored to post-release

supervision wthout being returned to the departnent of corrections and
community supervision, any tinme spent in custody fromthe date of delin-
quency until restoration to post-release supervision shall first be
credited to the maximum or aggregate naxi numterm of the sentence or
sentences of inprisonnment, but only to the extent authorized by subdivi-
sion three of section 70.40 of this article. Any tine spent in custody
solely pursuant to such delinquency after conpletion of the nmaxi num or
aggregate maximumterm of the sentence or sentences of inprisonnent
shall be credited to the period of post-release supervision, if any; and
[(] (ii) iif the person is ordered returned to the departnment of
corrections and community supervision, the person shall be required to
serve the tinme assessnent before being re-released to post-rel ease

supervi sion. [latheevent the balance of the rempiningperiod ol —post-
I o ) ; I | : I

V-si-op—one—of—this—section—Fhe] If the person is detained pursuant to
paragraph (a) of subdivision three of section two hundred fifty-nine-

of the executive |aw pending prelimnary or revocation hearings, the
tine assessnent shall commence upon the execution of the warrant. |If a
warrant was executed pursuant to paragraph (a) of subdivision three of
section two hundred fifty-nine-i of the executive law but a crimnal
court released the person pending prelimnary or revocation hearings,
the tine assessnent shall commence upon the issuance of a determination
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after a final hearing that the person has violated one or nore condi-
tions of community supervision, and shall include the tinme period
bet ween execution of the warrant and release of the person pending
prelimnary or revocation hearings. If a releasee is detained on bai

pursuant to section 530.10 of the crimnal procedure law, the tine
assessnent shall include any tine the rel easee spent in such detention.
I[f a notice of violation was issued pursuant to subdivision three of
section two hundred fifty-nine-i of the executive law, the tine assess-
ment shall commence upon the issuance of a determ nation after a final
hearing that the person has violated one or nore conditions of super-
vi sion. Wile serving such assessnent, the person shall not receive any
good behavior allowance pursuant to section eight hundred three of the
correction law. Any tinme spent in custody fromthe date of delinquency
until return to the departnment of corrections and conmmunity supervision
shall first be credited to the maxi mum or aggregate maxi numtermof the
sentence or sentences of inprisonment, but only to the extent authorized
by subdivision three of section 70.40 of this article. The maxi mum or
aggregate maximumtermof the sentence or sentences of inprisonnent
shall run while the person is serving such tinme assessnment in the custo-
dy of the departnent of corrections and conmunity supervision. Any tinme
spent in custody solely pursuant to such delinquency after conpletion of
t he maxi num or aggregate maxi mumterm of the sentence or sentences of
i mprisonnment shall be credited to the period of post-rel ease super-
vision, if any.

Lease—]
6. Farned tine credits. (a) After a person has begun a period of post-

release supervision pursuant to paragraph (a) of subdivision five of
this section, such period shall be reduced by thirty days for every
thirty days that the person does not violate a condition of post-rel ease
supervision, provided the person is not subject to any sentence with a
maximumtermof life inprisonment. Any such awarded earned tine credits
shall be applied against the person's renmining portion of any maxinum
termor aggregate maximumterm

(b) Earned tine credits nmay be withheld or revoked only for the thir-
ty-day period comencing fromthe date of violative behavior sustained
at a final revocation hearing. Earned tine credits nay not be earned
during a period of incarceration inposed based on a sustained violation.
A new thirty-day period shall comence on the day the period of incar-
ceration ends or an order is issued restoring a person to supervision
whi chever is earlier.
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(c) Wien a person is subject to nore than one period of post-rel ease

supervision, the reduction authorized in this subdivision shall be
applied to every period of post-rel ease supervision to which the person
is subject.

(d) Farned tinme credits shall be awarded to all people subject to

post-rel ease supervision at the tine this legislation becones effective
retroactive to the initial date the person began his earliest current
period of post-rel ease supervision. The departnment shall have six
nmonths fromthe effective date of this subdivision to calculate all such
retroactive earned tinme credits.

8 4. Subparagraph (i) of paragraph (a) of subdivision 3 of section
259-i of the executive law, as anended by chapter 545 of the laws of
2015, is anmended and three new subparagraphs (iv), (v) and (vi) are
added to read as foll ows:

(i) If the parole officer having charge of a presunptively released,
paroled or conditionally released person or a person released to post-
rel ease supervision or a person received under the uniformact for out-
of -state parol ee supervision shall have reasonabl e cause to believe that
such person has lapsed into crimnal ways [e+——eenpary], or has violated
one or nore conditions of his presunptive release, parole, conditiona
rel ease or post-release supervision, such parole officer shall report
such fact to a nenber of the board, or to any officer of the departnent
desi gnated by the board, and thereupon a witten notice of violation nmay
be issued, or if the person would be subject to reincarceration pursuant
to subparagraph (x) of paragraph (f) of this subdivision should the
violation be sustained at a final revocation hearing a warrant nmy be
issued for the retaking of such person and for his tenporary detention
in accordance with the rules of the board unless such person has been
determined to be currently wunfit to proceed to trial or is currently
subject to a tenporary or final order of observation pursuant to article
seven hundred thirty of the crimnal procedure law, in which case no
notice of violation or warrant shall be issued. The retaking and
detention of any such person may be further regul ated by rules and regu-
| ations of the department not inconsistent with this article. A warrant
i ssued pursuant to this section shall constitute sufficient authority to
the superintendent or other person in charge of any jail, penitentiary,
| ockup or detention pen to whomit is delivered to hold in tenporary

detention the person naned therei n[ —except—hat—a—warrant—ssued—with
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for up to
twenty-four hours pending a recogni zance hearing pursuant to subpara-
graph (iv) of this paragraph.

(iv) Upon execution of a warrant issued pursuant to this section., the
aut hori zed officer shall take the releasee to the local crimnal court
for a recognizance hearing. Such recognizance hearing shall conmence
within twenty-four hours of the execution of the warrant. At the hear-
ing, the court shall consider all available evidence of the rel easee's
enploynent, family and community ties including length of residency in
the community, history of reporting in a tinely fashion to a parole or
supervisory officer, and other indicators of stability. At the conclu-
sion of the recognizance hearing, the court shall release the rel easee
on his or her own recogni zance unless the court finds on the record that
rel ease on recognizance wll not reasonably assure the releasee's
appearance at subsequent prelimnary or revocation hearings. In such
instances, the court may order that the releasee abide by the |east
restrictive non-nonetary condition or set of conditions in the conmunity
necessary to reasonably ensure the rel easee's appearance at subsequent
prelimnary or revocation hearings. The rel easee shall not be required
to pay for any part of the cost of release under non-nonetary condi-
tions. The court may order that the rel easee be detained pending prelin
inary or revocation hearings only upon a finding that the releasee
currently presents a substantial risk of willfully failing to appear at
the prelimnary or revocation hearings and that no non-npnetary condi-

tion or conbination of conditions in the community will reasonably
assure the rel easee's appearance at the prelinmnary or revocation hear-
i ngs.

(v) The alleged violator shall be permitted representation by counsel
at the recogni zance hearing. In any case, including when a court is

called wupon to evaluate the capacity of an alleged violator in a parole
recogni zance proceeding, where such person is financially unable to
retain counsel, the crimnal court of the city of New York, the county
court or district court in the county where the violation is alleged to
have occurred or where the hearing is held, shall assign counsel in
accordance with the county or city plan for representation placed in
operation pursuant to article eighteen-b of the county | aw

(vi) If areleasee is brought to a crinmnal court due to an arrest for
any felony or msdeneanor charge and a parole warrant has been issued
then the crimnal court's order pursuant to section 510.30 of the crim-
nal procedure law shall control in deternmning whether the releasee
shall be detained pending a prelinmnary or revocation hearing. If the
crimnal court inposes bail pursuant to section 530.10 of the crimnal
procedure law, and the rel easee-defendant secures rel ease by paying bai
or by operation of law, then the rel easee shall not be detained further
based solely on the parole warrant.

8§ 5. Subparagraphs (i), (iii) and (iv) of paragraph (c) of subdivision
3 of section 259-i of the executive |aw, subparagraph (i) as anended by
section 11 of part E of chapter 62 of the |aws of 2003, and subpara-
graphs (iii) and (iv) as anmended by section 1 of part E of chapter 56 of
the laws of 2007, are anended and two new subparagraphs (ix) and (x) are
added to read as foll ows:
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wviolater] (A For any alleged technical violation, if a notice of
violation was issued or a person was released on recognizance pursuant
to subparagraph (iv) of paragraph (a) of this subdivision, the depart-
nent shall within ten days of the issuance of the notice of violation or
the order of release on recognizance afford the person a prelinmnary
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator.

(B) For any alleged technical violation, if a court issued an order
detaining a person pursuant to subparagraph (iv) of paragraph (a) of
this subdivision and the person would be subject to reincarceration of
up to thirty days or nore pursuant to subparagraph (x) of paragraph (f)
of this subdivision should the violation be sustained at a final revoca-
tion hearing, then wthin five days of the issuance of the order of
detention the departnent shall afford such person a prelimnary revoca-
tion hearing before a hearing officer designated by the departnent. Such
hearing officer shall not have had any prior supervisory involvenent
over the alleged violator.

(iii) The alleged violator shall, [w-ihiprthree—days—of—the—execution
of—the—warrant] at the tine a notice of violation is issued or at the
tinme of a recogni zance hearing, be given witten notice of the tine,
place and purpose of the prelimnary hearing [uhless—he—or—she—is

wi-thi-A—Hve—days—ofthe—execution—-of—the—warrant], or if no prelimnary
hearing is required pursuant to this section, of the final revocation
hearing. The notice shall state what conditions of presunptive rel ease,
parole, conditional release or post-release supervision are alleged to
have been violated, and in what nanner; that such person shall have the
right to appear and speak in his or her own behal f; that he or she shal
have the right to introduce letters and docunents; that he or she may
present witnesses who can give relevant information to the hearing offi-
cer; that he or she has the right to confront the witnesses against him
or her;__and that such person shall have the right to representation by
counsel at any prelimnary and final revocation hearings. Adver se
W tnesses nay be conpelled to attend the prelimnary hearing unless the
prisoner has been convicted of a new crinme while on supervision or
unl ess the hearing officer finds good cause for their non-attendance. As
far as practicable or feasible, any additional docunments having been
collected or prepared that support the charge shall be delivered to the
al | eged vi ol at or.

(iv)

-] The
standard of proof at the prelimnary hearing shall be probable cause to
believe that the presunptive rel easee, parolee, conditional releasee or
person under post-release supervision has violated one or nore condi-
tions of his or her presunptive rel ease, parole, conditional release or
post-rel ease supervision in an inportant respect. Proof of conviction of
a crine comitted while wunder supervision shall constitute probable
cause for the purposes of this section.

(ix) If the hearing officer finds probable cause to believe that such
person has violated one or nore conditions of release in an inportant
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respect, the releasee shall, at the conclusion of the prelimnary hear-

ing be given witten notice of the tinme, place and purpose of the fina

revocation hearing. The notice shall state what conditions of community

supervision are alleged to have been viol ated, when, where and in what

manner; that such person shall have the right to representation by coun-

sel at any final revocation hearing; that such person shall have the

right to appear and speak in his or her own behalf; that he or she shal
have the right to introduce letters and docunents; that he or she may
present witnesses who can give relevant infornmation to the hearing offi-
cer; that he or she has the right to confront the witnesses against him
or her. As far as practicable or feasible, any additional docunents
having been collected or prepared that support the charge shall be
delivered to the releasee. Adverse witnesses may be conpelled to attend
the final revocation hearing unless the prisoner has been convicted of a
new crine while on supervision or unless the hearing officer finds good
cause for their non-attendance.

(x) The alleged violator shall be permitted representation by counse
at the prelinnary hearing. In any case, including when a court is
called upon to evaluate the capacity of an alleged violator in a parole
prelimnary proceeding, where such person is financially unable to
retain counsel, the crimnal court of the city of New York, the county
court or district court in the county where the violation is alleged to
have occurred or where the hearing is held, shall assign counsel in
accordance with the county or city plan for representation placed in
operation pursuant to article eighteen-b of the county | aw

8 6. Paragraph (f) of subdivision 3 of section 259-i of the executive
| aw, as anended by section 11 of part E of chapter 62 of the laws of
2003, subparagraph (v) as anended and subparagraph (xii) as added by
chapter 545 of the laws of 2015 and subparagraph (x) as anended by
section 38-f-1 of subpart A of part C of chapter 62 of the laws of 2011,
is amended to read as foll ows:

(f) (i) [Revesati-on—hear-rgs—shal—Dbe—schedul-ed—to—be—held—w-thi-r
paoby—days—of—the—prohable—canse—determination

] FEor any releasee

charged with a violation

(A If a court issued an order detaining such person pursuant to
subparagraph (iv) of paragraph (a) of this subdivision and the person
would be subject to reincarceration of up to seven days pursuant to
subparagraph (x) of this paragraph should the violation be sustained at
a final revocation hearing, then within two days of the issuance of the
order of detention, the departnent shall afford such person a fina
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator. No prelimnary revocation hearing
shall be held in this instance.

(B) If a court issued an order detaining such person pursuant to
subparagraph (iv) of paragraph (a) of this subdivision and the person
would be subject to reincarceration of up to fifteen days pursuant to
subparagraph (x) of this paragraph should the violation be sustained at
a final revocation hearing, then within four days of the issuance of the
order of detention, the departnment shall afford such person a fina
revocation hearing before a hearing officer designated by the depart-
nent. Such hearing officer shall not have had any prior supervisory
invol venent over the alleged violator. No prelimnary revocation hearing
shall be held in this instance.

(C) If a court issued an order detaining such person pursuant to
subpar agr aph iV of aragraph (a) of this subdivision and the person
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woul d be subject to reincarceration of up to thirty days or nore pursu-
ant to subparagraph (x) of this paragraph should the violation be
sustained at a final revocation hearing, then within fifteen days after
the i ssuance of the order of detention, the departnment shall afford such
person a final revocation hearing before a hearing officer designated by
the department. Such hearing officer shall not have had any prior super-
visory involvenent over the alleged violator.

(D) If a notice of violation was issued or such person was released on
recogni zance pursuant to subparagraph (iv) of paragraph (a) of this
subdi vi sion, or the person is accused of a non-technical violation, the
departnment shall within thirty days of the issuance of the notice of
violation or the order of release on recognizance afford the person a
final revocation hearing before a hearing officer designated by the
departnent. Such hearing officer shall not have had any prior superviso-
ry involvenent over the alleged violator.

(E) However, if an alleged violator requests and receives any post-
ponenent of his revocation hearing, or consents to a postponed revoca-
tion proceeding initiated by the board, or if an alleged violator, by
his actions otherw se precludes the pronpt conduct of such proceedings,
the time limt may be extended.

(ii) The revocation hearing shall be conducted by a presiding officer
who may be a nenber or a hearing officer designated by the board in
accordance with rul es of the board.

(iii) Both the alleged violator and an attorney who has filed a notice
of appearance on his behalf in accordance with the rules of the board of
parol e shall be given witten notice of the date, place and tine of the
hearing [as—seor—as—pessiblebut at least fowrteen—days—pr-or—teo—the
scheduled—date] pursuant to subparagraph (ix) of paragraph (c) of this
subdi vi si on.

(iv) The alleged violator shall be given witten notice of the rights
enunerated in subparagraph (iii) of paragraph (c) of this subdivision as
well as of his right to present mitigating evidence relevant to restora-
tion to presunptive rel ease, parole, conditional release or post-rel ease
supervision and his right to counsel.

(v) The alleged violator shall be permitted representation by counsel
at the revocation hearing. In any case, including when a superior court
is called upon to evaluate the capacity of an alleged violator in a
parol e revocati on proceedi ng, where such person is financially unable to
retain counsel, the crimnal court of the city of New York, the county
court or district court in the county where the violation is alleged to
have occurred or where the hearing is held, shall assign counsel in
accordance with the county or city plan for representation placed in
operation pursuant to article eighteen-B of the county law. He or she
shall have the right to confront and cross-exam ne adverse w tnesses,
unl ess there is good cause for their non-attendance as determ ned by the
presiding officer; present wi tnesses and docunentary evidence in defense
of the charges; and present w tnesses and docunentary evi dence rel evant
to the question whether reincarceration of the alleged violator is
appropri ate.

(vi) At the revocation hearing, the charges shall be read and the
all eged violator shall be pernmitted to plead not guilty, guilty, quilty
with explanation or to stand mute. As to each charge, evidence shall be
i ntroduced through w tnesses and docunents, if any, in support of that
charge. At the conclusion of each witness's direct testinony, he shal
be nade avail able for cross-exam nation. |If the alleged violator intends
to present a defense to the charges or to present evidence of mtigating
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circunmstances, the alleged violator shall do so after presentation of

all the wevidence in support of a violation of presunptive rel ease,
parol e, conditional release or post-rel ease supervision
(vii) Al persons giving evidence at the revocation hearing shall be

sworn before giving any testinony as provided by |aw.

(viii) At the conclusion of the hearing the presiding officer nmay
sustain any or all of the violation charges or may dismiss any or al
vi ol ation charges. He may sustain a violation charge only if the charge
is supported by [a—p+eponderance—of—the—-evidence—adduced] clear and
convi ncing evidence. Conduct that forned the basis of a crimnal case
shall not forma basis of a sustained parole violation if the crimnal
court has adjudicated the nmatter with an acquittal, adjournnent in
contenplation of disnmissal, or violation.

(ix) If the presiding officer is not satisfied that there is [&
preponderance—of] clear and convincing evidence in support of the
violation, he shall dismss the violation, cancel the delinquency and
restore the person to presunptive rel ease, parole, conditional release
or post-rel ease supervi sion.

(x) If the presiding officer is satisfied that there is |
apce—of] clear and convincing evidence that the alleged violator
violated one or nore conditions of release in an inportant respect, he
or she shall so find.

(xi) For each violation [se] found, the presiding officer my (A
direct that the presunptive rel easee, parolee, conditional rel easee or
person serving a period of post-release supervision be restored to
supervision; (B) as an alternative to reincarceration, direct the
presunptive rel easee, parolee, conditional releasee or person serving a

period of post-release supervision [beplacedin-a—paroletransition

guent—r-est-orati-on—to—superv-siohR] receive re-entry services in the
community fromaqualified nonprofit agencies; (C) in the case of presunp-
tive rel easees, parolees or conditional releasees, direct the violator's
reincarceration and fix a date for consideration by the board for re-re-
| ease on presunptive release, or parole or conditional release, as the
case may be, subject to the following limtations: (1) for failing to
notify his or her comunity supervision officer of a change in residence
after a finding of clear and convincing evidence that the rel easee acted
willfully for the purpose of permanently avoiding supervision; failure
to make office or witten reports as directed after a finding of clear
and convincing evidence that the releasee acted wllfully for the
purpose of permanently avoiding supervision; and |eaving the state of
New York or any other state to which the releasee is released or trans-
ferred, or any area defined in witing by his parole officer, without
perm ssion, after a finding of clear and convincing evidence that the
rel easee acted willfully for the purpose of pernmanently avoiding super-
vision., up to seven days incarceration may be inposed for the first
violation, up to fifteen days incarceration nmy be inposed for the
second violation, and up to thirty days incarceration may be inposed for
the third or any subsequent violation; (2) for all other technica
violations no period of reincarceration nay be inposed for the first and
second substantiated technical violations; up to seven days reincarcera-
tion may be inposed for the third substantiated technical violation; up
to fifteen days reincarceration may be inposed for the fourth substanti-
ated technical violation; up to thirty days reincarceration nmay be
inposed for the fifth and subsequent substantiated technical violations;
and (3) for non-technical violations, up to ninety days reincarceration
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may be inposed; or (D) in the case of persons released to a period of

post—release—supervi-sion] subject to the following lintations: (1) for
failing to notify conmmunity supervision officer of a change in residence
after a finding of clear and convincing evidence that the rel easee acted
willfully for the purpose of permanently avoiding supervision; failure
to nake office or witten reports as directed after a finding of clear
and convincing evidence that the releasee acted wllfully for the
pur pose of permanently avoiding supervision; and leaving the state of
New York or any other state to which the releasee is released or trans-
ferred., or any area defined in witing by his parole officer, wthout
perm ssion, after a finding of clear and convincing evidence that the
releasee acted willfully for the purpose of permanently avoiding super-
vision, up to seven days incarceration may be inposed for the first
violation, up to fifteen days incarceration nmay be inposed for the
second violation, and up to thirty days incarceration may be inposed for
the third or any subsequent violation; (2) for all other technica
violations no period of reincarceration nay be inposed for the first and
second substantiated technical violations; up to seven days reincarcera-
tion may be inposed for the third substantiated technical violation; up
to fifteen days reincarceration may be inposed for the fourth substanti-
ated technical violation; up to thirty days reincarceration nay be
inposed for the fifth and subsequent substantiated technical violations;
and (3) for non-technical violations, up to ninety days reincarceration
may be inposed. If a warrant was executed pursuant to subparagraph (iv)
of paragraph (a) of this subdivision and the person was detained ur su-
ant to such subparagraph pending prelinminary or revocation hearings, any
period of incarceration inposed pursuant to this paragraph shall be
counted fromthe date of the execution of the warrant. If a warrant was
execut ed pursuant to subparagraph (iv) of paragraph (a) of this subdivi-
sion but a crimnal court released the person pending prelimnary or
revocation hearings, any period of incarceration inposed pursuant to
this paragraph shall be counted fromthe date of issuance of a determ -
nation after a final hearing that the person has violated one or npre
conditions of community supervision, and the tine between execution of
the warrant and rel ease of the person pending prelimnary or revocation
hearings shall count toward the period of reincarceration inposed pursu-
ant to this paragraph. |f a releasee is detained on bail pursuant to
section 530.10 of the crimnal procedure law, any tine the person spent
in detention on bail shall count towards any period of incarceration
i nposed pursuant to this paragraph. In all cases., the presiding officer
shall inpose the least restrictive reasonable sanction. Any periods of
reincarceration shall run concurrently if nbre than one violation 1is
adjudicated at atine. |If a period of incarceration is inposed pursuant
to this paragraph, the releasee shall be released from custody upon
expiration of the period or the end of the releasee's period of conmmuni -
ty supervision, whichever shall be sooner. For the violator serving an
i ndeterm nate sentence who while re-incarcerated has not been found by
the department to have committed a serious disciplinary infraction, such
violator shall be re-released on the date fixed at the revocation hear-
ing. For the violator serving an indeterm nate sentence who has been
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found by the departnent to have committed a serious disciplinary infrac-
tion while re-incarcerated, the departnent shall refer the violator to
the board for consideration for re-release to comunity supervision
Upon such referral the board nmay wai ve the personal interview between a
nmenber or menbers of the board and the violator to determine the suit-
ability for re-release when the board directs that the violator be
re-rel eased upon expiration of the tinme assessnent. The board shal
retain the authority to suspend the date fixed for re-rel ease based on
the violator's conmi ssion of a serious disciplinary infraction and shal
in such case require a personal interview be conducted within a reason-
able tine between a panel of nmenbers of the board and the violator to
determine suitability for re-release. If an interviewis required, the
board shall notify the violator in advance of the date and tinme of such
interview in accordance with the rules and regul ations of the board.

[669] (xii) If the presiding officer sustains any violations, he nust
prepare a witten statenent, to be nmade available to the alleged viola-
tor and his counsel, indicating the evidence relied upon and the reasons
for revoking presunptive release, parole, conditional release or post-
rel ease supervision, and for the disposition nmade.

[6-] (xiii) If at any time during a revocation proceeding the
alleged violator, his or her counsel, or an enployee of the departnent
contends, or if it reasonably appears to the hearing officer, that the
alleged violator 1is an incapacitated person as that termis defined in
subdi vi si on one of section 730.10 of the crimnal procedure law and no
judicial determnation has been nmade that the alleged violator is an
i ncapaci tated person, the revocation proceeding shall be tenporarily
stayed until the superior court determ nes whether or not the person is
fit to proceed. The matter shall be pronptly referred to the superior
court for determination of the alleged violator's fitness to proceed in
a manner consistent with the provisions of article seven hundred thirty
of the crimnal procedure |aw, provided however that the superior court
shal | i rmedi ately appoi nt counsel for any unrepresented all eged viol ator
eligible for appointed counsel under subparagraph (v) of this paragraph
(e : HNTR : . it ; o !
chapter]. The court shall deci de whether or not the alleged violator is
incapacitated within thirty days of the referral fromthe hearing offi-
cer. If the court determnes that the alleged violator is not an inca-
pacitated person, the court shall order that the natter be returned to
the board of parole for continuation and disposition of the revocation

proceeding. If the <court determnes that the alleged violator is an
i ncapaci tated person and if no felony charges are pending against the
alleged violator, the court shall issue a final order of observation

comm tting such person to the custody of the conmssioner of nental
health or the conmm ssioner of devel opnental disabilities for care and
treatnent in an appropriate institution in a manner consistent wth
subdi vision one of section 730.40 of the crimnal procedure law. If a
final order of observation has been issued pursuant to this section, the
hearing officer shall dismss the violation charges and such dismssa

shall act as a bar to any further proceedi ng under this section against
the alleged violator for such violations. If felony crimnal charges are
pendi ng at any tinme against an alleged violator who has been referred to
superior court for a fitness evaluation but before a determnation of
fitness has been nade pursuant to this section, the court shall decide
whet her or not the alleged violator is incapacitated pursuant to article
seven hundred thirty of the crimnal procedure law and the revocation
proceeding shall be held in abeyance wuntil such decision has been
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reached. The hearing officer shall adopt the capacity finding of the
court and either termnate the revocation process if an order of obser-
vation has been made by the court or proceed with the revocation hearing
if the alleged violator has been found not to be an incapacitated
per son.

§ 7. Section 259-i of the executive law is amended by adding a new
subdivision 9 to read as foll ows:

9. The board shall promulgate rules and regulations to facilitate the
presence of nonprofit service providers able to offer relevant communi -
ty-based services to releasees at all prelininary and final revocation
hearings for the purpose of hel ping people subject to community super-
vision successfully conplete such supervision and avoid future such
supervision, and to help ensure presiding officers inpose the |east
restrictive reasonable sanction for any violation of conmunity super-
Vi si on.

§ 8. This act shall take effect on the ninetieth day after it shall
have becone a |aw. Effective inmmediately, the addition, anmendnent
and/or repeal of any rule or regulation necessary for the inplenentation
of this act on its effective date are authorized and directed to be nade
and conpl eted on or before such effective date.




