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2019- 2020 Regul ar Sessi ons

| N SENATE

(Prefiled)
January 9, 2019

Introduced by Sen. ORTT -- read twice and ordered printed, and when
printed to be conmitted to the Conmittee on Agriculture

AN ACT to anend the agriculture and markets law, in relation to dog
att acks

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 123 of the agriculture and narkets |law, as anended
by chapter 392 of the laws of 2004, such section as renunbered and
subdivisions 1 and 2 as amended by section 18 of part T of chapter 59 of
the aws of 2010, and subdivisions 7 and 8 as anended by chapter 526 of
the laws of 2005, is amended to read as foll ows:

8§ 123. Dangerous dogs. 1. Any person who w tnesses an attack or
threatened attack, or in the case of a minor, an adult acting on behalf
of such mnor, may nake a conplaint of an attack or threatened attack
upon a person, conpanion aninmal as defined in section three hundred
fifty of this chapter, farm aninmal as defined in such section three
hundred fifty, or a donestic animal as defined in subdivision seven of
section one hundred eight of this article to a dog control officer or
police officer of the appropriate nmunicipality. Such officer shall inmme-
diately informthe conplainant of his or her right to comence a
proceeding as provided in subdivision two of this section and, if there
is reason to believe the dog [+s——danrgerous—deg] caused injury to a
person, conpanion animal, farmaninmal or donestic animal, the officer
shall forthwith comence such proceedi ng hinself or herself.

2. Any person who witnesses an attack or threatened attack, or in the
case of a mnor, an adult acting on behalf of such mnor, may, and any
dog control officer or police officer as provided in subdivision one of

this section shall, rmake a conplaint under oath or affirmation to any
muni ci pal judge or justice of such attack or threatened attack. Ther e-
upon, the judge or justice shall immediately determine if there is prob-
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able cause to believe the dog [is——danrgerous—deg] caused injury to a

person, conpanion animal, farmaniml or donestic animal, and if so,
shall issue an order to any dog control officer, peace officer, acting
pursuant to his or her special duties, or police officer directing such
officer to i mediately seize such dog and hold the sanme pending judi ci al
determ nation as provided in this section. Wether or not the judge or
justice finds there is probable cause for such seizure, he or she shall
within five days and upon witten notice of not |less than two days to
the owner of the dog, hold a hearing on the conplaint. The petitioner
shall have the burden at such hearing to prove the dog [is——danrgerous
dog—] caused injury to a person, conpanion animal, farm animal or dones-
tic animal by clear and convincing evidence. If satisfied that the dog
[ Fs—a—dangerous—deg] caused injury to a person, conpanion aninal, farm
animal or donestic aninmal, the judge or justice shall then order neuter-
ing or spaying of the dog, mcrochipping of the dog and one or nore of
the followng as deened appropriate under the circunstances and as
deened necessary for the protection of the public:

(a) evaluation of the dog by a certified applied behaviorist, a board
certified veterinary behaviorist, or another recognized expert in the
field and conpletion of training or other treatnent as deemed appropri-
ate by such expert. The owner of the dog shall be responsible for al
costs associated with evaluations and training ordered under this
section;

(b) secure, humane confinenment of the dog for a period of time and in
a manner deened appropriate by the court but in all instances in a
manner designed to: (1) prevent escape of the dog, (2) protect the
public from unaut horized contact with the dog, and (3) to protect the
dog fromthe el enments pursuant to section three hundred fifty-three-b of
this chapter. Such confinenent shall not include |engthy periods of
tyi ng or chai ning;

(c) restraint of the dog on a | eash by an adult of at |east twenty-one
years of age whenever the dog is on public prem ses;

(d) nuzzling the dog whenever it is on public premses in a manner
that wll prevent it frombiting any person or aninmal, but that shal
not injure the dog or interfere with its vision or respiration; or

(e) maintenance of a liability insurance policy in an anmount deter-
mned by the court, but in no event in excess of one hundred thousand
dollars for personal injury or death resulting froman attack by such
danger ous dog.

3. Upon a finding that a dog [+s—dargerous]| caused injury to a person,
conpanion aninal, farmaninmal or donestic animal, the judge or justice
may order humane eut hanasia or pernmanent confinenent of the dog if one
of the follow ng aggravating circunstances is established at the judi-
cial hearing held pursuant to subdivision two of this section:

(a) the dog, without justification, attacked a person causing serious
physical injury or death; or

(b) the dog has a known vicious propensity as evidenced by a previous
unjustified attack on a person, which caused serious physical injury or
deat h; or

(c) the dog, without justification, caused serious physical injury or
death to a conpanion animal, farm animal or domestic aninmal, and has, in
the past two years, caused unjustified physical injury or death to a
conmpanion or farm animl as evidenced by a [—dargereus—deg—] finding
pursuant to the provisions of this section.

An order of hunmane euthanasia shall not be carried out until expiration
of the thirty day period provided for in subdivision five of this
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section for filing a notice of appeal, unless the owner of the dog has
indicated to the judge in witing, his or her intention to waive his or
her right to appeal. Upon filing of a notice of appeal, the order shal
be automatically stayed pending the outcone of the appeal.

4, A dog shall not be [dectared—danrgerous] subject to the provisions
of subdivision three of this section if the court determ nes the conduct
of the dog (a) was justified because the threat, injury or danmage was
sustained by a person who at the tine was conmitting a crine or offense
of violence upon the owner or custodian of the dog or upon the property
of the owner or custodian of the dog; (b) was justified because the
injured, threatened or killed person was tornenting, abusing, assaulting
or physically threatening the dog or its offspring, or has in the past
tornented, abused, assaulted or physically threatened the dog or its
of fspring; (c) was justified because the dog was responding to pain or
injury, or was protecting itself, its owner, custodian, or a nenber of
its household, its kennels or its offspring; or was justified because
the injured, threatened or killed companion aninmal, farmaninml or
domestic animal was attacking or threatening to attack the dog or its
of fspring. Testinony of a certified applied behaviorist, a board certi-
fied veterinary behaviorist, or another recogni zed expert shall be rele-
vant to the court's determnation as to whether the dog's behavior was
justified pursuant to the provisions of this subdivision.

5. (a) The owner of a dog [feuhdtobe—a—dangerous—dog—ptsuant—to
this—section] may appeal [sueh] a deternmination under this section
and/or the court's order concerning disposition of the dog to the court
having jurisdiction to hear civil appeals in the county where the
[ ~dangerous—dog—] finding was nmade. The owner shall commence such appea
by filing a notice of appeal with the appropriate court within thirty
days of the final order pursuant to this section. Court rules governing
civil appeals in the appropriate jurisdiction shall govern the appeal of
a determ nation under this section.

(b) Upon filing a notice of appeal from an order of humane eut hanasi a
pursuant to this section, such order shall be automatically stayed pend-
ing final determ nation of any appeal. In all other «circunstances, the
owner of the dog nmay nmake application to the court to issue a stay of
di sposition pendi ng determ nati on of the appeal

6. The owner of a dog who, through any act or omission, negligently
permts his or her dog to bite a person, service dog, guide dog or hear-
ing dog causing physical injury shall be subject to a civil penalty not
to exceed four hundred dollars in addition to any other applicable

penal ti es.

7. The owner of a dog who, through any act or om ssion, negligently
permits his or her dog to bite a person causing serious physical injury
shall be subject to a civil penalty not to exceed one thousand five

hundred dollars in addition to any other applicable penalties. Any such
penalty may be reduced by any anmount which is paid as restitution by the
owner of the dog to the person or persons suffering serious physica
injury as conpensation for unreinbursed nedi cal expenses, |ost earnings
and ot her damages resulting from such injury.

7-a. The owner of any dog shall be liable for all injuries and danages
suffered by any person who is bitten by the dog while in a public place
or lawfully in a private place, including the property of the owner of
the dog, regardless of the forner viciousness of the dog or that owner's
knowl edge of such viciousness. A person is lawfully upon the private
property of such owner within the neaning of this subdivision when he or
she is on such property in the performance of any duty inposed upon him
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or her by the laws of this state or by the |aws or postal regulations of
the United States, or when he or she is on such property upon the invi-
tation, express or inplied, of the ower of the dog, the owner or |essee
of the property, or any person authorized to grant such perm ssion. It
shall not be a defense to liability under this section that the owner:
(a) exercised the utnopst care to prevent the dog frombiting, or (b) did
not have custody or control of the dog at the tine of the biting. It
shall not be a defense to liability under this section that the dog did
not intend to injure the victim or that the dog's action was playful
m schi evous, or otherw se not vicious.

7-b. Every person who owns, harbors, keeps, or is in tenporary
possession of a dog shall be required to provide in witing the officia
registration nunber of the dog and that person's nanme and address. and
the nane and address of the owner of the dog if that person is not the
owner, to anyone whomthe dog has injured or damaged. or the parents if
the victimwas a minor, at the tine of the incident or as soon as possi-
ble thereafter, whether or not requested to provide such information
and to anyone who requests such information after witnessing a violation
of any law involving that dog.

7-c. The owner of any dog shall provide a copy of its npst recent
proof of rabies vaccination to anyone whomthe dog has injured, or the
parents of an injured mnor, at the tine of the incident or as soon as
possible thereafter, whether or not requested to provide such inforna-
tion. If the dog never received such vaccination, a witten statenent to
that effect shall be provided to the person who was injured, or the
parents of an injured mnor.

8. The owner of a dog who, through any act or omission, negligently
permits his or her dog, which had previously been determ ned to [be
dangerous—pt-suant—to—t-hi-s—arti-6cle] have caused physical injury, to bite
a person causing serious physical injury, shall be guilty of a m sdenea-
nor puni shable by a fine of not nore than three thousand dollars, or by
a period of inprisonnent not to exceed ninety days, or by both such fine
and inprisonnment in addition to any other applicable penalties. Any such
fine may be reduced by any anpunt which is paid as restitution by the
owner of the dog to the person or persons suffering serious physica
injury as conpensation for unreinbursed nedi cal expenses, |ost earnings
and ot her danmges resulting fromsuch injury.

9. If any dog, mhlch had preV|oust been detern1ned by a judge or
justice to |
—hi—s—ai———c2| have caused |n|urv as set forth in subd|V|S|on three of
this section, shall without justification kill or cause the death of any
person who is peaceably conducting hinself or herself in any place where
he or she may |l awfully be, regardl ess of whether such dog escapes wth-
out fault of the owner, the owner shall be guilty of a class A misdenea-
nor in addition to any other penalties. Penalties and liability under
this section shall not apply where the dog was in the custody of an
animal trainer, animal behaviorist, grooner, veterinarian, or an agent
or _enployee of any of the foregoing, for the purpose of rendering a
prof essi onal service in exchange for conpensation

10. The owner or |awful custodian of a [dangeredus] dog who shall have
caused injury as set forth in subdivision three of this section, except
in the circunstances enunerated in subdivisions four and el even of this
section, be strictly liable for medical costs resulting from injury
caused by such dog to a person, conpanion aninal, farm animal or dones-
tic ani mal
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11. The owner shall not be liable pursuant to subdivision six, seven,
eight, nine or ten of this section if the dog was coming to the aid or
defense of a person during the comission or attenpted commission of a
mur der, robbery, burglary, arson, rape in the first degree as defined in
subdivision one or two of section 130.35 of the penal |aw, crim nal
sexual act in the first degree as defined in subdivision one or two of
section 130.50 of the penal |aw or kidnapping within the dwelling or
upon the real property of the owner of the dog and the dog injured or
killed the person commtting such crimnal activity.

12. Nothing contained in this section shall Iimt or abrogate any
clai mor cause of action any person who is injured by a dog wth a
vi cious disposition or a vicious propensity may have under conmon | aw or
by statute. The provisions of this section shall be in addition to such
conmon | aw and statutory renedies.

13. Nothing contained in this section shall restrict the rights and
powers derived fromthe provisions of title four of article twenty-one
of the public health lawrelating to rabies and any rule and regulation
adopt ed pursuant thereto.

14. Persons owning, possessing or harboring dangerous dogs shal
report the presence of such dangerous dogs pursuant to section two
hundred ni ne-cc of the general rmunicipal |aw

15. The rights and renedies set forth by this section are cumulative
and not exclusive of any other rights or renedies that may be available
to the injured parties, including without limtation actions based on
general negligence and negligence per se.

8 2. This act shall take effect inmediately.




