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STATE OF NEW YORK

1075

2019- 2020 Regul ar Sessi ons

| N SENATE

January 10, 2019

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be conmitted to the Cormittee on Energy and Tel ecomuni-
cations

AN ACT to anend the public authorities |aw and the environnental conser-
vation law, in relation to establishing the energy perfornmance bench-
mar ki ng program

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The Ilegislature hereby finds and declares that New York
state is dedicated to the mutually conpatible goals of environmenta
protection, energy security, and econonmic growh; increasing energy
efficiency has been identified as anong the npost cost-effective methods
for reducing greenhouse gas and ot her environmental pollutant em ssions
and increasing energy security; increasing energy efficiency can lead to
i ncreased jobs and a reduction in building operating expenses; and New
York state is comitted to inplementing new policies to pronote the
efficient use of energy and natural resources in the interest of the
| ong-term protecti on and enhancenent of the state's environnent, economny
and public health.

8§ 2. The public authorities law is anended by addi ng a new section
1018 to read as foll ows:

§ 1018. Benchmarking. 1. Definitions. For the purposes of this
section, the following terns are defined as foll ows:

a. "Affected state entities" neans (i) all agencies and departnents
over which the governor has executive authority, and (ii) all public
benefit corporations, public authorities and comr ssions, for which the
governor appoints the chair, the chief executive, or the mmjority of
board nenbers, except for the port authority of New York and New Jersey.

b. "Average source energy use intensity" or "average EU " neans the
average source energy use per square foot for all state-owned and
managed bui | di ngs.

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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Cc. "Source energy" neans all the energy used in delivering energy to a
site, including power generation, transnission and distribution |osses.

2. Energy reduction target. By April first, two thousand twenty-four
all affected state entities shall collectively reduce the average EU in
st at e-owned and managed buildings by at least twenty percent from a
baseline of the average EU of such buildings for state fiscal year two
thousand fourteen--two thousand fifteen ("target").

3. nligations to neet target. a. Central nmanagenent and inpl enenta-
tion team the New York power authority ("NYPA") shall establish a
central managenent and inplenentation team ("CMT") to admnister this
section. (i) The CMT is hereby directed and authorized to:

(a) take all appropriate neasures to ensure that the target is net;

(b) direct affected state entities to conply with the requirenents of
this section;

(c) create guidelines ("qguidelines") within nine nonths of the effec-
tive date of this section to assist affected state entities in conplying
with this section, and thereafter update such guidelines as necessary;

(d) provide strategic, technical, and other assistance to each
affected state entity to support inplenentation of this section;

(e) develop annual mlestones for achieving the target over the next
seven vears within twelve nonths of the effective date of this section;

(f) develop and inplenment reporting requirenents to docunent each
affected state entity's progress toward neeting the target;

devel op a conprehensi ve operations and mai nt enance lan for the
state's building portfolio to help achieve no-cost and | ow cost effi-
ciency inprovenents and ensure that efficiency savings are sustained;
and

(h) submit an annual report to the governor by January fifteenth of
each vear, beginning in two thousand nineteen., detailing the overal
progress affected state entities are making toward neeting the target
requirenents. The target requirenents for the annual report shall be
contained in the guidelines.

(ii) The office of general services and the New York state energy
research and devel opnent authority are hereby directed to provide tech-
nical assistance to the CMT and each of the affected state entities
with respect to conplying with and inplenenting the requirenents of this
section and those established by the CMT pursuant to this section.

b. Affected state entities. In addition to the requirenents estab-
|l ished above, each of the affected state entities shall conply with the
foll ow ng:

(i) Benchnmarking. For each state fiscal vyear, each affected state
entity shall neasure the energy use in state-owned and nanaged buil di ngs
having an area greater than twenty thousand square feet. Buildings on
nast er - net ered canpuses shall be benchnarked at the canpus level until
they are sub-netered at the building level, after which point those
bui | di ngs shall be benchmarked at the building |evel.

(ii) Audits. Buildings that receive |ow benchmark scores, as defined
by the guidelines, shall undergo an Anerican society of heating, refrig-
eration and air-conditioning engineers ("ASHRAE") level Il energy audit,
or any other conparable audit that the CMT approves. Canpuses that have
above-average EU's or poor benchnmark scores, as defined by the guide-
lines, or are otherwi se prioritized by the affected state entities and
the CMT. shall undergo a canpus-wi de ASHRAE level || energy audit or
any other conparable audit approved by the CMT. In addition to energy
efficiency neasures, the audits shall identify opportunities for cost
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effective on-site renewabl e generation and hi gh-efficiency conmbined heat

and power.
(iii) Required capital projects and energy optim zation neasures.
Affected state entities shall inplenent a cost-effective portfolio of

neasures identified and recommended in the audit and shall conplete or
nmeke substantial progress toward conpletion of such neasures within two
vears of conpletion of the audit. A portfolio may include, but shall not
be limted to, no- and | ow cost operational inprovenents, retro-comm s-
sioning, capital energy efficiency retrofits, on-site renewable and
hi gh-efficiency conbined heat and power, and other neasures identified
by the CM T.

(iv) Sub-netering. Affected state entities shall work with the CMT to
prioritize sub-netering for all relevant energy sources of buildings
|l arger than one hundred thousand square feet on a nmster-netered canpus
to identify ways to finance such sub-netering. Al buildings having an
area larger than one hundred thousand square feet on nmaster-netered
canpuses shall be sub-netered for all fuels and other energy sources by
Decenber thirty-first, two thousand twenty, to enable individual build-
ing benchmarking unless the affected state entity that owns or operates
the building can denonstrate to the CMT that it is not cost-effective
or feasible to do so.

(v) Incorporating energy efficiency analysis in the capital planning
process. As part of the capital planning process, all affected state
entities shall include an energy efficiency analysis in the design phase
of all capital project plans. The capital project shall include energy
efficient neasures or technologies determned to be the nbost cost-effec-
tive, as defined by the guidelines.

(vi) Credits. Affected state entities may receive credit towards the
target for increasing energy efficiency in |leased space. In addition,
affected state entities may receive credit towards neeting the target
for installing on-site renewable generation if the host site for such
renewabl e generation has deployed all cost-effective energy efficiency
i nprovenents consistent with the goals of this section. Affected state
entities shall consult with and apply to the CM T concerning such cred-
its.

(vii) Reporting. No later than October first of each calendar vyear,

each affected state entity shall submt all information requested by the
CMT on all state-owned and nanaged buil di ngs having an area over twenty
thousand square feet, as well as any other information related to

assessing conpliance with this section.
c. Exenptions. Electric usage attributable to vehicle charging shal

not be included in the target and requirenents of this section. The CMT
is authorized to provide other exenptions for good cause shown pursuant
to criteria and procedures established in the qguidelines, including
exceptions associated wth buildings that have obtained and nmint ai ned
ENERGY STAR or simlar certification, or have benchmark scores placing
such buildings in the top quartile of conparable buildings for the
particular year at issue. Affected state entities shall submit requests
for annual exenptions to the CMT. Any such request for exenptions and
resulting deternmination by the CMT shall be included in the annual
report.
8§ 3. Article 19 of the environnmental conservation |law is anended by
adding a newtitle 13 to read as foll ows:
TITLE 13
BENCHVARKI NG

Section 19-1301. Benchmarki ng.
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8§ 19-1301. Benchnarking.

The energy and water use of covered buildings shall be benchmarked in
accordance with this section

1. Definitions. As used in this section, the following terns shal
have the foll owi ng neani ngs:

a. "Benchmark" nmeans to input and submt to the benchmarking tool the
total use of energy and water for a building for the previous cal endar
year and other descriptive information for such building as required by
the benchmarking tool.

b. "Benchmarking tool" neans the internet-based dat abase system devel -
oped by the United States environnental protection agency., and any
conplenentary interface designated by the departnment, to track and
assess the energy and water use of certain buildings relative to simlar

bui I di ngs.
Cc. "Covered building" means as it appears in the records of the

departnent of taxation and finance:

(i)(a) a building that exceeds fifty thousand gross square feet, (b)
two or nore buildings on the sane tax |ot that together exceed one
hundred thousand gross square feet, or (c) two or nore buildings held in
the condonmi nium form of ownership that are governed by the sane board of
nmanagers and that together exceed one hundred thousand gross square
feet.

(ii) Exception: The term "covered building" shall not include:

(a) Any building that is a governnment buil ding.

(b) Any building that is owned by the governnent.

(c) Real property classified as class one pursuant to subdivision one
of section eighteen hundred two of the real property tax |aw.

d. "Data center" neans a roomor roons used primarily to house high
density conputing equi pnent, such as server racks, used for data storage

and processing.
e. "Dwelling unit" neans a single unit consisting of one or nore habi -

table roons, occupied or arranged to be occupied as a unit separate from
all other units within a building, and used primarily for residential
pur poses and not prinmarily for professional or commercial purposes.

f. "Energy" neans electricity, natural gas., fuel oil and steam

g. "Omer" neans the owner of record. provided that "owner" shall be
deened to include:

(i) the net lessee in the case of a building subject to a net |ease
with a term of at least forty-nine years, inclusive of all renewal
opt i ons,

(ii) the board of nmanagers in the case of a condom nium and

(iii) the board of directors in the case of a cooperative apartnent
corporation.

h. "Tenant" neans any tenant, tenant-stockholder of a cooperative
apartnent corporation, condomniumunit or owner or other occupant.

2. Benchmarking required for covered buildings. The owner of a covered
bui l ding shall annually benchmark such covered building no later than
My first, two thousand twenty-one, and no later than every My first
thereafter. Benchmarking of water use shall not be required unless the
building was equipped with autonmatic neter reading equipnent by the
departnent for the entirety of the previous calendar year. The owner _or
the owner's representative perfornming the benchmarking shall consult
with the operating staff of the building, as appropriate.

a. vligation to request and to report information. Wiere a unit or
other space in a covered building, other than a dwelling unit, is occu-

pied by a tenant and such unit or space is separately netered by a util-
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ity conpany, the owner of such building shall request from such tenant
information relating to such tenant's separately netered enerqgy use for
the previous calendar year and such tenant shall report such infornation
to such owner

(i) Omer solicitation of tenant infornmation. Such owner shall request
information relating to such tenant's separately netered energy use for
the previous calendar year no earlier than January first and no later
than January thirty-first of any year in which the ower is required to
benchmark such building. The departnent nmay require that such owner
provide such tenant with a form designated by the departnent to report
such information

(ii) Tenant reporting of information. Such tenant shall report infor-
mation relating to such tenant's separately netered energy use for the
previous calendar year no later than February fifteenth of any year in
which the owner is required to benchnmark such building. Such infornmation
shall be reported in a formand manner deterni ned by the departnent.

(iii) Provision of information prior to vacating a unit or other
space. Were such owner receives notice that such tenant intends to
vacate such unit or other space before reporting information in accord-
ance with this paragraph, such owner shall request information relating
to such tenant's energy use for any period of occupancy relevant to such
owner's obligation to benchmark. Any such tenant shall report such
information to the owner of such building prior to vacating such unit or
other space or, if such information is not available prior to vacating
such unit or other space, as soon as practicable thereafter, regardless
of whether such owner has requested information pursuant to this
section. Such information shall be reported in a formand nanner deter-
m ned by the departnent.

(iv) Continuing obligation to benchmark. The failure of any or al
tenants to report the information required by this paragraph to the
owner shall not relieve such owner of the obligation to benchmark pursu-
ant to this title, provided that such owner shall not be required to
benchmark such information reported by a tenant unless otherw se avail -
able to such owner.

b. Preservation of docunents, inspection, and audit. Omers of covered
buil dings shall maintain such records as the departnent deternmines are
necessary for carrying out the purposes of this article, including but
not limted to energy and water bills and reports or forms received from
tenants. Such records shall be preserved for a period of three years,
provided that the comm ssioner may consent to their destruction within
that period or may require that such records be preserved |onger than
such period. At the request of the departnent., such records shall be
nade available for inspection and audit by the departnment at the place
of business of the owner or at the offices of the departnent during
normal business hours.

c. Violations. It shall be unlawful for the owner of a covered build-
ing to fail to benchmark pursuant to this subdivision. The conm ssioner
shall classify such violation as a |esser violation.

3. Direct upload. Information shall be directly uploaded to the bench-
narking tool in accordance with the foll ow ng:

a. Direct upload by a utility conpany or other source. The depart nent
shall encourage and facilitate any utility conpany or any other source
authorized by the departnent to upload directly to the benchnarking
tool, as soon as practicable, information necessary to benchmark a
building. Where information is uploaded directly to the benchmarking

tool by a utility conpany or other authorized source, owners and tenants
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shall not be obligated to request and report such infornation pursuant
to subparagraph (ii) of paragraph (a) of subdivision two of this
section.

b. Drect upload by the departnent. The departnent shall upl oad
directly to the benchmarking tool infornation on water use at all build-
ings that were equipped with automatic neter reading equipnment by the
departnent for the entirety of the previous calendar year and that are
subject to the benchmarking requirenents of this title.

4. Suspension. The conmissioner may suspend all or part of the
requirenent to benchmark pursuant to this title upon a witten finding
that a technological deficiency in the benchmarking tool precludes
conpliance with this title. The comm ssioner may lift all or part of any
such suspension upon a witten finding that such deficiency has been
corrected. The departnent shall notify the governor, the speaker of the
assenbly, the tenporary president of the senate, and the departnent of
taxation and finance pronptly upon issuing a suspension or lifting a
suspension pursuant to this section.

5. Notification and transnmission of information. The departnent of
taxation and finance shall

a. Annually notify owners of covered buildings of their obligation to
benchmar k pursuant to subdivision two of this section, provided that the
failure of the departnment of taxation and finance to notify any such
owner shall not affect the obligation of such owner to benchmark pursu-
ant to such section.

b. Notify owners of covered buildings of any suspension or lifting of
a suspension pursuant to subdivision four of this section.

c. Make available to the departnent information regarding owners of
covered buildings for which no benchmarking infornati on was generated by
the benchnmarking tool.

6. Disclosure. The departnent of taxation and finance shall make
informati on generated by the benchmarking tool available to the public
on the internet no later than Septenber first, two thousand twenty-two,
no later than every Septenber first thereafter for covered buildings
whose primary use is residential, as deternined by the departnent of
taxation and finance, and no later than Septenber first, two thousand
twenty-three, and no later than every Septenber first thereafter for
covered buildings whose primary use is residential, as determ ned by the
departnent of taxation and finance. Such information shall include, but
need not be limted to:

a. the energy utilization index,

b. the water use per gross square foot,

c. where available, a rating that conpares the energy and water use of
the building to that of sinmilar buildings, and

d. a conparison of data across <calendar vears for any vyears such
bui I di ng was benchnmarked. Infornmation generated by the benchmarking too
for the two thousand twenty cal endar year for covered buildings, and for
the two thousand twenty-one cal endar year for covered buil di ngs whose
primary use is residential, as determ ned by the departnent of taxation
and finance, shall not be disclosed. Exception: Ratings generated by the
benchmarking tool for a covered building that contains a data center,
television studio, and/or trading floor that together exceed ten percent
of the gross square footage of any such building shall not be disclosed

until the departnent deternmines that the benchmarking tool can neke
adequate adjustnents for such facilities. Wien the departnent determ nes
that the benchmarking tool can make such adjustnents, it shall report

such determnation to the governor, the speaker of the assenbly and the
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tenporary president of the senate. Until such determination is nade, the
departnent shall report biennially to the governor, the speaker of the
assenbly and the tenporary president of the senate that the benchnarking
tool is unable to make such adjustnents.

7. Report. No later than Decenber thirty-first of two thousand twen-
ty-two and two thousand twenty-three, respectively, the departnment shal
prepare, submt to the governor, the speaker of the assenbly, the tenpo-
rary president of the senate, and post on the internet a report review
ing and evaluating the adm nistration and enforcenent of this title and
anal yzing data obtained fromthe benchmarking tool. Such report shal
contain information regarding:

a. the energy and water efficiency of buildings covered by this
section

b. the accuracy of benchmarked data and whether there is a need to
train and/or certify individuals who benchmark,

c. conpliance with the requirenents of this title,

d. any administrative and leqgislative reconmmendations for strengthen-
ing the adnministration and enforcenent of this title,

e. the effectiveness of the benchmarking tool in accounting for state
of New York conditions, including, but not limted to, high density
occupanci es, use of steam large building size, and specific high-energy
uses such as data centers, television studios., and trading floors., and

f. such other information and analyses as the departnment deens appro-
priate.

8. Rules. The departnent and the departnent of taxation and finance
nmay pronulgate such rules as deened necessary to carry out the
provisions of this title.

8 4. This act shall take effect immediately.




