OCO~NOUIRA,WNPEF

STATE OF NEW YORK
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2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

Cct ober 2, 2019

Introduced by M of A L. ROSENTHAL -- read once and referred to the
Conmittee on Health

AN ACT to anmend the public health law, in relation to requiring a
prescription froma |licensed physician in order to obtain an el ectron-
ic cigarette; and repealing certain provisions of such |aw relating
thereto

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The public health aw is anmended by addi ng a new section
1399-ddd to read as foll ows:

8 1399-ddd. Prescription required for electronic cigarette use. 1. For
pur poses of this section, "electronic cigarette” shall have the same
neaning as in subdivision thirteen of section thirteen hundred ni nety-
nine-aa of this article.

2. (a) Electronic cigarettes shall be nade available only to individ-
uals over the age of eighteen who have been prescribed to use such el ec-
tronic cigarettes by a licensed physician authorized to issue such
prescriptions. Purchasing., obtaining or using electronic cigarettes
without a valid prescription froma licensed physician shall be prohib-
ited and be deened a violation of this section.

(b) Electronic cigarettes shall only be nmde available through any
individual, firm corporation or association who is licensed and regis-
tered to operate as a pharnmacy pursuant to article one hundred thirty-
seven of the education |aw

3. The conmissioner is authorized to pronmulgate rules and regul ations
to inplenent the provisions of this section.

8§ 2. Subdivision 11 of section 1399-n of the public health law is
REPEALED

8§ 3. Subdivisions 7 and 8 of section 1399-q of the public health | aw,
as amended by chapter 335 of the laws of 2017, are anended to read as
foll ows:

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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7. Enclosed roonms in food service establishments, bars, catering
hal I's, convention halls, hotel and notel conference rooms, and other
such simlar facilities during the time such encl osed areas or roons are
bei ng used exclusively for functions where the public is invited for the
primary purpose of pronoting and sanpling tobacco products or electronic
cigarettes, and the service of food and drink is incidental to such
pur pose, provided that the sponsor or organizer gives notice in any
pronoti onal material or advertisenents that snoking and vaping will not
be restricted, and prom nently posts notice at the entrance of the
facility and has provided notice of such function to the appropriate
enforcenment officer, as defined in subdivision one of section thirteen
hundred ninety-nine-t of this article, at |east two weeks prior to such
function. The enforcenent officer shall keep a record of all tobacco
sampling events, and such record shall be rmade available for public
i nspection. No such facility shall permt snoking and vaping under this
subdi vi si on for nore than two days in any cal endar year[——and

. ]'

8 4. The section heading and openi ng paragraph of section 1399-dd of
the public health law, as amended by chapter 448 of the |aws of 2012,
are anended to read as foll ows:

Sal e of tobacco products[] or herbal cigarettes [er—electronic—ociga—
rettes] in vending nmachines. No person, firm partnership, conpany or
corporation shall operate a vending nachine which dispenses tobacco
products[+~] or herbal cigarettes [er—electroniec—cigarettes] unless such
machi ne i s | ocated:

8 5. The section heading and subdivisions 4 and 5 of section 1399-bb
of the public health |aw, as anended by chapter 4 of the laws of 2018,
are anended to read as foll ows

Di stribution of tobacco products|[—elect+onic—=cigarettes] or herba

cigarettes w thout charge.

5-] The distribution of tobacco products or herbal cigarettes pursuant

to subdivision two of this section [e+—the—distribution—without—echarge
of—electronic—ci-garettes] shall be made only to an individual who denon-

strates, through a driver's license or other photographic identification
card issued by a government entity or educational institution indicating
that the individual is at |east eighteen years of age. Such identifica-
tion need not be required of any individual who reasonably appears to be
at |least twenty-five years of age; provided however, that such appear-
ance shall not constitute a defense in any proceedlng all eging the sale

of a tobacco product[——e#eet#en+e—e+ga;ett4ﬂ or herbal C|garette [e;—the

, ].
8 6. Subd|V|S|ons 4 and 5 of sectlon 1399 bb of the publlc health | aw,
as amended by chapter 100 of the laws of 2019, are anended to read as
fol | ows:
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5-] The distribution of tobacco products or herbal cigarettes pursuant
to subdivision two of this section [e+—the—distribution—without—echarge
of—electronic—cigarettes] shall be made only to an individual who denon-
strates, through a driver's license or other photographic identification
card issued by a governnment entity or educational institution indicating
that the individual is at |east twenty-one years of age. Such identifi-
cation need not be required of any individual who reasonably appears to
be at Jleast twenty-five years of age; provided, however, that such
appearance shall not constitute a defense in any proceedi ng alleglng t he

sal e of a tobacco product [ —elect+ronic—cigaretie] or herbal cigarette
[9F—Lhe—d+s%#+bH++en—M+%heH%—eha#ge—e#—e+ee%#en+e—e+ga#e%¥es—%e—an—+nd+—

wi-edak] .
8 7. The section heading, paragraphs (c), (d) and (e) of subdivision 1

and subdivisions 2, 3, 4 and 7 of section 1399-cc of the public health
| aw, the section heading, paragraphs (c) and (d) of subdivision 1 and
subdivisions 2, 3, 4 and 7 as anended and paragraph (e) of subdivision 1
as added by chapter 542 of the |aws of 2014, are anended to read as
fol | ows:

Sale of tobacco products, herbal cigarettes, |[H-guid—nicotine]
shisha, rolling papers or snoking paraphernalia to mnors prohibited.

(c) "Snoking paraphernalia" means any pipe, water pipe, hookah, roll-
i ng papers, vaporizer or any other device, equipnent or apparatus
desi gned for the inhalation of tobacco; and

(d) "Transaction scan" neans the process involving an automated bar
code reader by which a licensee, or agent or enployee of a |icensee
under this chapter reviews a driver's |license or non-driver identifica-
tion card presented as a precondition for the purchase of a tobacco
product or herbal cigarettes pursuant to subdivision three of this
secti on[ —and

2. Any person operating a place of business mhereln tobacco products,
her bal C|garettes[———++qa+d——n+€£4+4u+4 or shisha [ e—elestronic—ciga—
rettes-] are sold or offered for sale is prohibited from selling such
products, herbal <cigarettes, [H-eguid—nicotine] shisha]—elestronic
cigarettes] or snoking paraphernalia to individuals under eighteen years
of age, and shall post in a conspicuous place a sign upon which there
shall be inprinted the followi ng statenent, "SALE OF Cl GARETTES, Cl GARS
CHEW NG TOBACCO, POANDERED TOBACCO, SHI SHA OR OTHER TOBACCO PRODUCTS,
HERBAL Cl GARETTES, [ H-QU-bD—N-COH-NE—ELECTRONFC—C-GARETTES-] ROLLING
PAPERS OR SMOKI NG PARAPHERNALI A, TO PERSONS UNDER EI GHTEEN YEARS OF AGE
I'S PROH BI TED BY LAW" Such sign shall be printed on a white card in red
letters at | east one-half inch in height.

3. Sale of tobacco products, herbal cigarettes[—H-gu-d—ricotine-] or
shi sha [ e+—elect+onic—ecigarettes] in such places, other than by a vend-
i ng machi ne, shall be made only to an individual who denpnstrates,
through (a) a valid driver's license or non-driver's identification card
issued by the conmm ssioner of notor vehicles, the federal governnent,
any United States territory, commonwealth or possession, the District of
Col unbia, a state government within the United States or a provincial
governnent of the dominion of Canada, or (b) a valid passport issued by
the United States governnent or any other country, or (c) an identifica-
tion card issued by the arned forces of the United States, indicating
that the individual is at | east eighteen years of age. Such identifica-
tion need not be required of any individual who reasonably appears to be
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at | east twenty-five years of age, provided however, that such appear-
ance shall not constitute a defense in any proceedlng all eging the sale

of a tobacco product, herbal cigarettes][—-HguHd—nicoetine] or shisha
[ e+—elect+onic—eigarettes] to an individual under eighteen years of age

4. (a) Any person operating a place of business wherein tobacco
products, herbal cigarettes|[—H-gui-d—hricotine-] or shisha [ er—elestronic
cigarettes] are sold or offered for sale nay performa transaction scan
as a precondition for such purchases.

(b) In any instance where the information deciphered by the trans-
action scan fails to match the information printed on the driver's
license or non-driver identification card, or if the transaction scan
indicates that the information is false or fraudulent, the attenpted
transaction shall be deni ed.

(c) In any proceeding pursuant to section thirteen hundred ninety-
nine-ee of this article, it shall be an affirmative defense that such
person had produced a driver's |license or non-driver identification card
apparently issued by a governmental entity, successfully conpleted that
transaction scan, and that the tobacco product[~] or herbal cigarettes
[ o+—H—guid—nicetinre] had been sold, delivered or given to such person in
reasonable reliance upon such identification and transaction scan. In
evaluating the applicability of such affirmative defense the conm ssion-
er shall take into consideration any witten policy adopted and inple-
mented by the seller to effectuate the provisions of this chapter. Use
of a transaction scan shall not excuse any person operating a place of

busi ness wherein tobacco products, herbal cigarettes[ ——gudnicotine]
or shisha [e#—e#ee%#en+e—e+ga#e¥#es] are sold, or the agent or enpl oyee

of such person, fromthe exercise of reasonable diligence otherwi se
required by this chapter. Notwithstanding the above provisions, any such
affirmati ve defense shall not be applicable in any civil or crimnal
proceedi ng, or in any other forum

7. No person operating a place of business wherein tobacco products,
herbal cigarettes][ —Hguid—niecotine] or shisha [ e+—elect+ronic—ociga—
rettes] are sold or offered for sale shall sell, permt to be sold,
offer for sale or display for sale any tobacco product, herbal ciga-
rettes[ —H-guid—nicotine-] or shisha [ er—elesctronic—cigarettes] in any
manner, unless such products and cigarettes are stored for sale (a)
behind a counter in an area accessible only to the personnel of such
business, or (b) in a |locked container; provided, however, such
restriction shall not apply to tobacco busi nesses, as defined in subdi-
vi sion eight of section thirteen hundred ninety-nine-aa of this article,
and to places to which adm ssion is restricted to persons ei ghteen years
of age or ol der.

8 8. Subdivisions 2, 3 and 7 of section 1399-cc of the public health
| aw, as anended by chapter 100 of the laws of 2019, are anmended to read
as foll ows:

2. Any person operating a place of business wherein tobacco products,
her bal cigarettes|[——gudricotine-] or shisha |
rettes-] are sold or offered for sale is prohibited fromselling such
products, herbal cigarettes, [Hgud—niecotine-] shisha]—elestronic
cigarettes] or snoking paraphernalia to individuals under twenty-one
years of age, and shall post in a conspicuous place a sign upon which
there shall be inprinted the follow ng statement, "SALE OF Cl GARETTES,
Cl GARS, CHEW NG TOBACCO, POWDERED TOBACCO, SHISHA OR OIHER TOBACCO
PRODUCTS, HERBAL Cl GARETTES, [H-QH-DN-COH-NE—ELECTFRONICC-GARETTES]
ROLLI NG PAPERS OR SMOKI NG PARAPHERNALI A, TO PERSONS UNDER TWENTY- ONE
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YEARS OF ACE IS PROH BITED BY LAW™" Such sign shall be printed on a
white card in red letters at | east one-half inch in height.

3. Sale of tobacco products, herbal cigarettes[——gudnicetire-] or
shi sha [ e—electronic—cigarettes] in such places, other than by a vend-
ing machine, shall be nmade only to an individual who denonstrates,
through (a) a valid driver's license or non-driver's identification card
i ssued by the conm ssioner of notor vehicles, the federal governnent,
any United States territory, conmonwealth or possession, the District of
Colunbia, a state governnent within the United States or a provincial
governnent of the doninion of Canada, or (b) a valid passport issued by
the United States governnent or any other country, or (c) an identifica-
tion card issued by the arnmed forces of the United States, indicating
that the individual is at |east twenty-one years of age. Such identifi-
cation need not be required of any individual who reasonably appears to
be at |east twenty-five years of age, provided, however, that such
appearance shall not constitute a defense in any proceeding alleging the

sale of a tobacco product, herbal cigarettes[——gudnicotihe-] or
shi sha [ e—electronic—cigarettes] to an individual wunder twenty-one

years of age.

7. No person operating a place of business wherein tobacco products
her bal cigarettes[——gudnicetire] or shisha |
rettes] are sold or offered for sale shall sell, pernmt to be sold,
offer for sale or display for sale any tobacco product herbal ciga-
rettes|[ —Hguid—niecotine-] or shisha [ e+—elesctroniec—cigareties] in any
manner, unless such products and cigarettes are stored for sale (a)
behind a counter in an area accessible only to the personnel of such
business, or (b) in a |locked container; provided, however, such
restriction shall not apply to tobacco businesses, as defined in subdi-
vi sion eight of section thirteen hundred ninety-nine-aa of this article,
and to places to which adm ssion is restricted to persons twenty-one
years of age or ol der

8 9. This act shall take effect inmediately; provided, however, that
the anendnents to subdivisions 4 and 5 of section 1399-bb of the public
health |aw nmade by section six of this act and the anendnents to subdi-
visions 2, 3 and 7 of section 1399-cc of the public health aw mnade by
section eight of this act shall take effect on the sane date and sane
manner as chapter 100 of the laws of 2019, takes effect.



