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January 11, 2019

Introduced by M of A SIMOTAS, COLTON, MONTESANO -- read once and
referred to the Comrittee on Codes

AN ACT to anmend the civil rights law, the crimnal procedure |aw, the
famly court act and the civil practice law and rules, in relation to
protecting the identity of undercover public officers and enpl oyees

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Subdivision 1 of section 50-a of the civil rights law, as
anended by chapter 516 of the laws of 2014, is anended to read as
fol | ows:

1. Al personnel records used to evaluate performance toward continued
enpl oynent or pronotion, under the control of any police agency or
departnent of the state or any political subdivision thereof including
authorities or agencies maintaining police forces of individuals defined
as police officers in section 1.20 of the criminal procedure |Iaw and
such personnel records under the control of a sheriff's departnent or a
departnent of correction of individuals enployed as correction officers
and such personnel records under the control of a paid fire departnent
or force of i ndi vi dual s enpl oyed as firefighters or
firefighter/paranmedi cs and such personnel records under the control of
the departnment of corrections and comunity supervision for individuals
defined as peace officers pursuant to subdivisions twenty-three and
twenty-three-a of section 2.10 of the crimnal procedure |aw and such
personnel records under the control of a probation departnent for indi-
vi dual s defined as peace officers pursuant to subdivision twenty-four of
section 2.10 of the crimnal procedure |aw shall be considered confiden-
tial and not subject to inspection or review w thout the express witten
consent of such police officer, firefighter, firefighter/paranedic,
correction officer or peace officer wwthin the departnent of corrections
and conmunity supervision or probation departnment except as nmay be
mandated by |lawful court order. For purposes of this section, personnel
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records shall include any report, paper, picture, photograph, court file
or other docunent, in the custody or possession of any public officer or
enployee, which tends to identify by nane or image an individual who is
performng or has perforned official duties in a covert or undercover
capacity and whose personnel records are otherwise covered by this
subdi vi si on.

§ 2. Section 60.15 of the crimnal procedure |aw is anended by adding
a new subdivision 3 to read as foll ows:

3. Wen a public officer or enployee, including but not linted to a
police officer as defined in section 1.20 of this part or a peace offi-
cer as defined in section 2.10 of this part, is performng or has
performed official duties in a covert or undercover capacity and is
called as a witness in a crimnal proceeding:

(a) The people may make a request of the court that the identity of
the witness be protected. There shall be a presunption that the witness
woul d be endangered or his or her effectiveness conpromised if his or
her identity is disclosed and that therefore the people have nade a
showi ng that the witness should be excused from providing his or her
identity. The defendant may thereupon seek to rebut the presunption
and/or denpnstrate the materiality of the wtness's identity to the
issue of qguilt or innocence. If the presunption has not been rebutted,
the court shall then balance the interests and if it determ nes that the
need of the public officer or enployee witness for anonymty exceeds the
defendant's need to obtain the witness's identity for purposes of cross-
exam nation, the court shall direct that the wtness testify under a
pseudonym such as a shield nunber.

(b) If requested by the people, the court shall take such other neas-
ures as are necessary, consistent with rights of the defendant., to safe-
guard the identity of the w tness.

(c) Upon request of the defendant during a jury trial. the court shal
instruct the jury that the use of a pseudonymor any other additiona
neasure to protect the identity of the witness is not a factor from
which an inference unfavorable to the defendant nmay be drawn.

8 3. The famly court act is anended by adding a new section 343.6 to
read as foll ows:

8 343.6. Rules of evidence; testinony given by a public officer or
enpl oyee. When a public officer or enployee, including but not limted
to a police officer as defined in section 1.20 of the crinm nal procedure
law or a peace officer as defined in section 2.10 of such law, is
perform ng or has perforned official duties in a covert or undercover
capacity and is called as a witness in a delinguency proceeding:

1. The presentnment agency nmy neke a request of the court that the
identity of the witness be protected. There shall be a presunption that
the witness would be endangered or his or her effectiveness conproni sed
if his or her identity is disclosed and that therefore the presentnent
agency has made a showing that the wtness should be excused from
providing his or her identity. The respondent nmay thereupon seek to
r ebut the presunption and/or denonstrate the nmateriality of the
witness's identity to the issue of guilt or innocence. If the presunp-
tion has not been rebutted, the court shall then balance the interests
and if it deternmines that the need of the public officer or enployee
witness for anonynity exceeds the respondent's need to obtain the
witness's identity for purposes of cross-examnation, the court shal
direct that the wtness testify under a pseudonymsuch as a shield
nunber .
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2. If requested by the presentnent agency, the court shall take such
other neasures as are necessary, consistent with rights of the respond-
ent, to safeqguard the identity of the wtness.

8 4. The civil practice law and rules is anmended by adding a new rule
4516-a to read as foll ows:

Rul e 4516-a. Testinobny by certain public officers and enpl oyees. Wen
a public officer or enployee, including but not linmted to a police
officer as defined in section 1.20 of the crimnal procedure |law or a
peace officer as defined in section 2.10 of such law, is perfornmng or
has perforned official duties in a covert or undercover capacity and is
called as a witness in a civil enforcenent action brought by a govern-
nental entity:

(a) Such governnmental entity or the public enployer of the witness nay
make a request of the court that the identity of the witness be
protected. There shall be a presunption that the witness would be endan-
gered or his or her effectiveness conpromised if his or her identity is
disclosed and that therefore the governnent entity has nmade a show ng
that the witness should be excused fromproviding his or her identity.
The respondent may thereupon seek to rebut the presunption and/or denon-
strate the materiality of the witness's identity to the issue of quilt
or innocence. |If the presunption has not been rebutted, the court shal
then balance the interests and if it determnes that the need of the
public officer or enployee witness for anonymty exceeds the respond-
ent's need to obtain the witness's identity for purposes of cross-exani -
nation, the court shall direct that the witness testify under a pseudo-
nym such as a shield nunber.

(b) If requested by such governnental entity or such public enployer,
the court shall take such other neasures as are necessary, consistent
with rights of the adverse party, to safeqguard the identity of the
W t ness.

(c) During a jury trial, upon request by the party against whomthe
action is brought, the court shall instruct the jury that the use of a
pseudonym or any other additional neasure to protect the identity of the
witnhess is not a factor fromwhich an inference unfavorable to such
party may be drawn.

(d) Nothing in this section shall be construed to prohibit or other-
wise affect appropriate neasures to safequard the identity of a wtness
that may be taken in any civil action that is not within the scope of
this section.

§ 5. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid, the judgnent shall not affect, inpair or invalidate the
remai nder thereof, but shall be confined in its operation to the clause,
sentence, paragraph, section or part thereof directly involved in the
controversy in which the judgnment shall have been rendered.

§ 6. This act shall take effect on the thirtieth day after it shall
have becone a | aw.




