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STATE OF NEW YORK

8420-- A

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

June 16, 2019

Introduced by M of A PECPLES-STOKES -- read once and referred to the
Committee on Codes -- conmittee discharged, bill anmended, ordered
reprinted as anended and recomritted to said committee

AN ACT to anend the penal law and the crimnal procedure law, in
relation to vacating records for certain proceedings; and to anend the
public health law, in relation to the definition of snoking

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Section 221.05 of the penal |aw, as added by chapter 360 of
the laws of 1977, is anmended to read as foll ows:
§ 221.05 Unl awful possession of narihuana in the second degree.

A person is guilty of unlawful possession of marihuana in the second
degree when he knowi ngly and unlawful |y possesses mari huana

Unl awf ul possession of marihuana in the second degree is a violation
puni shable only by a fine of not nore than [enre—hurdred] fifty dollars.

-]

8§ 2. Section 221.10 of the penal |aw, as anended by chapter 265 of the
laws of 1979 and subdivision 2 as amended by chapter 75 of the | aws of
1995, is anended to read as foll ows:

§ 221.10 [ S—nal] Unlawful possession of marihuana in the [&#H44HhR]
first degree

A person is guilty of [e~ral] unlawful possession of marihuana in
the [H4++h] first degree when he knowi ngly and unlawfully possesses| =

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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2-] one or nore preparatlons compounds, n1xtures or substances
containing marihuana and the preparations, conpounds, mxtures or
substances are of an aggregate weight of nore than [twensty—five—grans]
one ounce.

[ G——+A+ral] Unl awful possession of marihuana in the [&H4th] first
degree is a [ elass—Bmsdeneanor]| violation punishable only by a fine of

not nore than two hundred dollars.

8 3. Subparagraph (ii) of paragraph (i) and paragraph (j) of subdivi-
sion 1 of section 440.10 of the crimnal procedure |law, subparagraph
(ii) of paragraph (i) as amended by section 3 of part OO of chapter 55
of the laws of 2019, paragraph (j) as amended by section 2 of part MW
of chapter 59 of the |laws of 2019, are anended and a new paragraph (k)
is added to read as foll ows:

(ii) official docunentation of the defendant's status as a victim of
trafficking, conpelling prostitution or trafficking in persons at the
time of the offense froma federal, state or |ocal governnment agency
shall create a presunption that the defendant's participation in the
of fense was a result of having been a victimof sex trafficking, conpel-
ling prostitution or trafficking in persons, but shall not be required
for granting a notion under this paragraph; [e+]

(j) The judgnent is a conviction for a class A or unclassified m sde-
meanor entered prior to the effective date of this paragraph and satis-
fies the ground prescribed in paragraph (h) of this subdivision. There
shall be a rebuttable presunption that a conviction by plea to such an
offense was not knowing, voluntary and intelligent, based on ongoing
collateral consequences, including potential or actual inmgration
consequences, and there shall be a rebuttable presunption that a
conviction by verdict constitutes cruel and wunusual punishnment under
section five of article one of the state constitution based on such
consequences| -] :

(k) The judgment occurred prior to the effective date of this para-
graph and is a conviction for an offense as defined by section 221.05 or
221.10 of the penal law as in effect prior to the effective date of this
paragraph in which case the court shall grant the notion.

8 4. Subdivision 6 of section 440.10 of the crimnal procedure |aw, as
added by chapter 332 of the laws of 2010, is amended to read as foll ows:

6. If the court grants a notion under paragraph (i) or paragraph (k)
of subdivision one of this section, it nust vacate the judgnent and
dismss the accusatory instrunent, and nmay take such additional action
as is appropriate in the circunstances.

8 5. Paragraph (k) of subdivision 3 of section 160.50 of the crimnal
procedure |law, as added by chapter 835 of the laws of 1977 and as relet-
tered by chapter 192 of the laws of 1980, is amended to read as foll ows:

(k) [é+}] The accusatory i nstrunent alleged a violation of [arele

(i) article tw hundred twenty or section 240.36 of the penal |aw
prior to the effective date of article two hundred twenty-one of the
penal law, and the sole controlled substance involved was mari huana and
the conviction was only for a violation or violations; or
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(ii) section 221.05 or 221.10 of the penal law prior to the effective
date of the chapter of laws of two thousand nineteen that anmended this
section; or

(iii) section 221.05 or 221.10 of the penal [aw

No defendant shall be required or permtted to waive eligibility for
sealing pursuant to this paragraph as part of a plea of guilty, sentence
or any agreenent related to a conviction for a violation of section
221.05 or section 221.10 of the penal |aw and any such waiver shall be
deened void and whol ly unenforceable.

8 6. Section 1.20 of the crimnal procedure law is anended by adding a
new subdi vision 45 to read as foll ows:

45. "Expunge" neans, where an arrest and any enforcenent activity
connected with that arrest, including prosecution and any disposition in
any New York state court, is deenmed a nullity and the accused is
restored, in contenplation of the law, to the status such individua
occupi ed before the arrest, prosecution and/or disposition; that records
of such arrest, prosecution and/or disposition shall be narked as
expunged or shall be destroyed as set forth in section 160.50 of this
chapter. Neither the arrest nor prosecution and/or disposition, if any,
of a matter deened a nullity shall operate as a disqualification of any
person so accused to pursue or engage in any lawful activity, occupa-
tion, profession or calling. Except where specifically required or
permtted by statute or upon specific authorization of a superior court,
no such person shall be required to divulge information pertaining to
the arrest, prosecution and/or disposition of such a nmatter.

8§ 7. Section 160.50 of the crimnal procedure |aw is anmended by adding
a new subdivision 5 to read as fol |l ows:

5. (a) Expungenent of certain narihuana-related records. Were an
accusatory instrunent alleged an offense described in paragraph (k) of
subdivision three of this section, such count or counts of the accusato-
ry instrunent in such crinmnal action or proceeding shall, on the effec-
tive date of this paragraph, in accordance with the provisions of this
paragraph, be vacated and dismissed, and all records of such count or
counts and, in the absence of any other valid count or counts, al
records of such action or proceeding shall be expunged, as described in
subdi vision forty-five of section 1.20 of this chapter, and the nmatter
shall be considered terminated in favor of the accused and deened a
nullity, having been rendered by this paragraph legally invalid.

(b) Duties of certain state officials and law enforcenent agencies.
Commenci ng upon the effective date of this paragraph:

(i) the chief admnistrator of the courts shall pronptly notify the
conm ssioner of the division of crimnal justice services and the heads
of all appropriate police departnents and other |aw enforcenent agencies
of all counts that have been vacated and di sm ssed pursuant to paragraph
(a) of this subdivision and that. in the absence of any other valid
count or counts, all records of such action or proceeding shall be
expunged and the natter shall be considered ternminated in favor of the
accused and deened a nullity, having been rendered legally invalid. Upon
receipt of notification of such vacatur, disnissal and expungenent, all
records relating to such count or counts, or the crinminal action or
proceeding, as the case nmay be, shall be nmarked as expunged by conspi cu-
ously indicating on the face of the record and on each page or at the
beginning of the digitized file of the record that the record has been
designated as expunged. Upon the witten request of the individual whose

case has been expunged or their designated agent, such records shall be
destroyed. Such records and papers shall not be nmade available to any
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person, except the individual whose case has been expunged or such
person's designated agent:; and

(ii) where autommtic vacatur, dism ssal, and expungenent, including
record destruction if requested, is required by this subdivision but any
record of the court systemin this state has not vyet been updated to
reflect sane (A) notwithstanding any other provision of |aw except as
provided in paragraph (d) of subdivision one of this section and para-
graph (e) of subdivision four of section eight hundred thirty-seven of
the executive law. (1) when the division of crimnal justice services
conducts a search of its crimnal history records, naintained pursuant
to subdivision six of section eight hundred thirty-seven of the execu-
tive law, and returns a report thereon, all references to a conviction
for an offense described in paragraph (k) of subdivision three of this
section shall be excluded fromsuch report; and (2) the chief admnis-
trator of the courts shall develop and pronulgate rules as nay be neces-
sary to ensure that no witten or electronic report of a crimnal histo-
ry record search conducted by the office of court administration
contains infornmation relating to a conviction for an offense described
in paragraph (k) of subdivision three of this section; and (B) where
court records relevant to such natter cannot be | ocated or have been
destroyed. and a person or the person's attorney presents to an appro-
priate court enployee a fingerprint record of the New York state divi-
sion of crimnal justice services, or a copy of a court disposition
record or other relevant court record, which indicates that a crim nal
action or proceeding against such person was term nated by conviction of
an of fense described in paragraph (k) of subdivision three of this
section, then pronptly, and in any event within thirty days after such
notice to such court enployee, the chief admnistrator of the courts or

his or her designee shall assure that such vacatur, disni ssal, and
expungenent., including record destruction if requested. have been
conpl eted in accordance with subparagraph (i) of this paragraph.

(c) Vacatur, disnm ssal and expungenent as set forth in this subdivi-
sion is without prejudice to any person or such person's attorney seek-
ing further relief pursuant to article four hundred forty of this chap-
ter or any other law. Nothing in this sectionis intended or shall be
interpreted to dinmnish or abrogate any right or renedy otherw se avail -
able to any person.

(d) The office of court adnministration, in conjunction with the divi-
sion of crimmnal justice services, shall develop an affirmative infornma-
tion canpaign and widely dissem nate to the public, through its website,
public service announcenents and other neans, in nmultiple | anguages and
through multiple outlets, infornmation concerning the expungenent, vaca-
tur and resentencing of marihuana convictions established by the chapter
of the laws of two thousand nineteen that added this paragraph. includ-
ing, but not limted to, the automatic expungenent of certain past
convictions, the neans by which an individual may file a notion for
vacatur, dism ssal and expungenent of certain past convictions, and the
i npact of such changes on such person's crimnal history records.

8§ 8. Subdivision 8 of section 1399-n of the public health law, as
anended by chapter 13 of the laws of 2003, is anended to read as
foll ows:

8. "Snoking" neans the burning of a lighted cigar, cigarette, pipe or
any other matter or substance which contains tobacco or nmari huana as
defined in section thirty-three hundred two of this chapter

§ 9. This act shall take effect on the thirtieth day after it shall
have becone a | aw.




