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STATE OF NEW YORK

8407

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

June 16, 2019

Introduced by M of A BICHOITE -- read once and referred to the Commt-
tee on Ways and Means

AN ACT to anend the New York city charter, the education |aw and the
public authorities law, in relation to opportunities for small busi-
nesses and busi nesses owned by wonen and minorities

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Legislative findings. The legislature finds that disparity
studi es conducted by the state and the city of New York denobnstrate the
continuing effects of discrimnation on businesses owned by mninorities
and wonen in the nmarket where the <city conducts its procurenents.
Therefore, it continues to be appropriate for the city of New York to
establish and inplenent reasonable procedures to secure the neaningful
participation of mnority and wonen-owned busi nesses, as well as energ-
ing business enterprises, in its procurenent process, including but not
limted to neasures already authorized by state and |ocal |egislation
and rules and the neasures authorized in this act.

8§ 2. Paragraph 1 of subdivision i of section 311 of the New York city
charter, as anended by chapter 19 of the laws of 2018, is anended to
read as foll ows:

1. agencies may make procurenents of goods [ard]. services and
construction for amounts not exceeding [erne] five hundred [H4+¢] thou-
sand dollars from businesses certified as mnority or wonen-owned busi -
ness enterprises pursuant to section thirteen hundred four of the char-
ter without a fornmal conpetitive process.

8§ 3. Subdivision a of section 324 of the New York city charter, as
amended by | ocal |aw nunber 17 for the year 2004, is anended to read as
fol | ows:

a. Agencies may maintain lists of prequalified vendors and entry into
a prequalified group shall be continuously available. Prospective
vendors may be prequalified as contractors for the provision of partic-

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] isoldlawto be omtted
LBD11067-09-9



O©CoOoO~NOUP~WNE

A. 8407 2

ul ar types of goods, services and construction, 1in accordance wth
general «criteria established by rule of the procurenent policy board
whi ch may include, but shall not be limted to, the experience, past
performance, ability to undertake work, financial capability, responsi-
bility, and reliability of prospective bidders, and their status as a
certified mnority and wonen owned business enterprise pursuant to
section thirteen hundred four of the charter, and which may be supple-
mented by criteria established by rule of the agency for the prequali -
fication of wvendors for particular types of goods, services or
construction or by criteria published in the Gty Record by the agency
prior to the prequalification of vendors for a particular procurenent.
Such prequalification nay be by categories designated by size and other
factors.

8§ 4. The New York city charter is anmended by addi ng a new section 1206
to read as foll ows:

8 1206. Mentoring program 1. The departnment of desi gn and
construction rmay establish a nmentoring programfor small businesses and
mnority and wonen owned business enterprises that have been certified
pursuant to section thirteen hundred four of the charter in the
construction trades. The departnent of design and construction nay
deternmne the criteria pursuant to which a business shall be eligible
for and selected as a nentee business participating in the conponents of
such a program under paragraph c of subdivision five of this section
the nunber of mentee businesses to participate in each such conponent of
such a program the criteria for the conpetitive selection of the firns
that will provide nmentoring services, and the assignnment of a mentor to
a specific nentee business.

2. The departnent of design and construction shall be authorized.
notwi t hstandi ng any other provision of |aw

a. to designate which eligible contracts shall be nentoring program
contracts under subparagraphs one and two of paragraph c of subdivision
five of this section, respectively;

b. to establish standards for qualifying nentee businesses to conpete
for a mentoring programcontract, provided that no |l ess than two quali -
fied nentee businesses in the program nust subnit responsive offers to
performthe contract:;

c. to determne when bids or proposals for a nentoring program
contract should be restricted to nentee businesses that, prior to the
receipt of bids or proposals, have been qualified for such conpetition;

d. to conpetitively select, designate and contract with one or nore
experienced firnms that, under the general supervision of the departnment
of design and construction, wll provide nentoring services to the
nent ee businesses, and to assign such nentors one or nore designated
nent ee busi nesses;

e. to assist nentee businesses that have been awarded nentoring
program contracts to obtain any surety bond or contract of insurance
required of themin connection with such contract only, notw thstanding
any provision of section two thousand five hundred four of the insurance
law to the contrary; and

f. in addition to the benefits of such program and notwi t hst andi ng any
other provision of law, to provide nentee businesses technical assist-
ance in obtaining bid, paynent and perfornmance bonding for contracts
that are not nentoring programcontracts, for which the businesses are
otherw se qualified

3. If the total nunber of qualified nentee businesses that respond to

a conpetition and are considered capable of neeting the specifications
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and terns of the invitation to conpete is less than two, or if the
departnent of design and construction deternmines that acceptance of the
best offer will result in the payment of an unreasonable price, the
departnent of design and construction shall reject all offers and with-
draw the designation of the contract as a nentoring programcontract. |f
the departnent of design and construction withdraws the designation of
the contract as a nmentoring programcontract, the nentee businesses, if
any, that nmade offers shall be notified.

4. A nentor shall provide services and assistance to a nentee business
as designated by the departnment of design and construction, which nmay
include the foll ow ng:

a. provide business training in the skills necessary to operate a
successful business and to conpete for and performa contract;

b. provide technical assistance to the nentee business to assess the
outcone if the nmentee business conpetes for but is not awarded a
contract;

c. if the nmentoring programcontract is awarded to the nentee busi-
ness, provide quidance, advice and technical assistance to the nentee
business in the performance of the contract; and

d. provide other technical assistance to the nentee business to facil-
itate learning., training and other issues which nay arise.

5. As used in this section:

a. "Small business" nmeans a business which (1) is independently owned
and operated; and (2) has annual revenues not exceeding a fiscal limta-
tion of five nmllion dollars or such |esser anmpunt as established by the
departnent of design and construction pursuant to this section.

b. "Mentoring program contract"” nmeans a contract designated by the
departnent of design and construction, in an estimated anmount of not
nore than one mllion five hundred thousand dollars for contracts under
subpar agraph one of paragraph ¢ of this subdivision and three mllion
dollars for contracts under subparagraph two of such paragraph, for
whi ch bids or proposals are to be invited and accepted only from busi-
nesses that are enrolled in a nentoring program and have been sel ected
by the departnent of design and construction to conpete for the
contract.

c. "Mentoring progranml is a program established pursuant to this
section to provide nentee businesses with the opportunity:

(1) for up to four years, to conpete for and, where awarded, to
perform certain contracts designated for inclusion in the nentoring
program with the assistance of a conpetitively selected nentor firm
that has extensive nanagenent and nentoring experience, with the nentor
providing the nentee business with advice and assistance in conpeting
for and managi ng contracts; and

(2) for a nmentee business that the departnent of design and
construction has deternined has successfully conpleted the program under
subpar agraph one of this paragraph, for up to four additional years, (A)
addi tional opportunities to conpete with other designated nentee busi-

nesses in the programfor certain contracts to be designated for inclu-
sion under this subparagraph and, where awarded, to perform such

contracts, with the further assistance of a conpetitively selected
nentor firmthat has extensive nanagenent and nmentoring experience, with
the nmentor providing the nentee with advice and technical assistance in
conpeting for and nmanaging contracts, and (B) assistance, as deternined
by the departnment of design and construction, for such a nentee business

to obtain bonding for contracts that are conpetitively awarded pursuant
to any other provision of |aw
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6. Commencing on Cctober first, two thousand twenty, the departnent of
design and construction shall submit an annual report to the governor
and the legislature that contains the following information for the
preceding city fiscal year:

a. the total nunber and total dollar value of nmentoring program
contracts; and

b. nmentoring programparticipation rates.

§ 5. Paragraph (a) of subdivision 36 of section 2590-h of the -educa-
tion law, as anended by chapter 345 of the laws of 2009, is anended to
read as foll ows:

(a) Such policy shall specifically include:

(i) a conpetitive seal ed bidding process for the awardi ng of contracts
in which sealed bids are publicly solicited and opened and that a
contract is awarded to the | owest responsive, responsible bidder;

(ii) processes for awarding contracts using alternatives to conpet-
itive seal ed bidding where conpetitive sealed bidding is not practicable
or not advantageous, in which case the nost conpetitive alternative
met hod of procurenment, which is appropriate under the circunstances,
shal |l be used consistent with the requirenents of subparagraph (vii) of
t hi s paragraph;

(iii) measures to enhance the ability of mnority and wonen owned
busi ness enterprises pursuant to section thirteen hundred four of the
New York city charter and a certified business as defined in section
three hundred ten of the executive law, including firnms certified pursu-
ant to article fifteen-A of the executive law and firns certified as
mnority and wonen owned business enterprises pursuant to section thir-
teen hundred four of the New York city charter, to conpete for contracts
and to ensure their neaningful participation in the procurenent process.
The school district shall have the authority to use the sane neasures,
to enhance minority and wonen owned business enterprise participation as
are available to the city of New York pursuant to article five-A of the
general nmunicipal law, section thirteen hundred four of the New York
city charter, paragraphs one and two of subdivision i of section three
hundred el even of the New York city charter, and section 6-129 of the
admi nistrative code of the city of New York;

(iv) the manner for administering contracts and overseeing the
performance of contracts and contractors;

(v) standards and procedures to be used in determ ning whether bidders
are responsi bl e;

(vi) circunstances under which procurement may be wused for the
provi sion of technical, consultant or personal services;

(vii) requiring witten justification for the basis, including the
efficiency, benefit, and necessity, for awarding a contract using
procurenment nethods other than conpetitive sealed bidding including
conpetitive seal ed proposals and sole source contracts, and for awarding
technical, consultant, or personal services contracts, franchises, revo-
cabl e consents, or concessions. Such witten justification shall be
filed with the conptroller of the city of New York along with the corre-
spondi ng contract, franchise, revocabl e consent, or concession;

(viii) maintaining a file for every contract franchise, revocable
consent, and concession containing information pertaining to the solic-
itation, award and managenent of every such contract or agreement. Such
file shall contain copies of each deternination, witing or filing
required by this subdivision and shall be open to public inspection with
adequat e protection for information which is confidential;
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(ix) a process for the filing of all contracts, franchises, revocable
consents, and concessions with the conmptroller of the city of New York

(x) a process for energency procurenent in the case of an unforeseen
danger to life, safety, property or a necessary service provided that
such procurenent shall be made with such conpetition as is practicable
under the circumstances and that a witten determnation of the basis
for the emergency procurenent shall be required and filed with the conp-
troller of the <city of New York when such energency contract is filed
with such conptroller; and

(xi) procedures for the fair and equitable resolution of contract
di sput es.

8 6. Paragraph b of subdivision 2 of section 1743 of the public
authorities law, as added by chapter 562 of the |aws of 1990, is anended
to read as follows:

b. The authority shall establish and inplenent reasonable procedures
to secure the neani ngful participation of mnority and wonen owned busi -
ness enterprises inits procurement process. |In addition to procedures
it has already adopted for such purpose, the authority may use the sane
measures, to enhance ninority and wonen owned business enterprise
participation, as are available to the city of New York pursuant to
article five-A of the general municipal |aw, section thirteen hundred
four of the New York city charter, paragraphs one and two of subdivision
i_of section three hundred eleven of the New York city charter, and
section 6-129 of the admnistrative code of the city of New York.

8 7. This act shall take effect inmediately and shall apply to any
contract entered into, renewed, nodified or anended on or after such
date; provided that the amendnents to paragraph (a) of subdivision 36 of
section 2590-h of the education |aw made by section five of this act
shall not affect the expiration and reversion of such subdivision pursu-
ant to section 34 of chapter 91 of the laws of 2002, as anmended and
shal |l be deened to expire therewith




