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STATE OF NEW YORK

8064

2019- 2020 Regul ar Sessi ons

| N ASSEMBLY

May 31, 2019

Introduced by M of A EPSTEIN, BRONSON -- read once and referred to the
Conmi ttee on Labor

AN ACT to amend the labor law, in relation to requiring hone care aide
overtine to be voluntary

The People of the State of New York, represented in Senate and Assem
bly., do enact as follows:

Section 1. The labor law is anended by adding a new section 167-a to
read as foll ows:

8 167-a. Hours of |abor for hone care aides. 1. For purposes of this
section: (a) "Hone care aide" neans a hone health aide, personal care
aide, personal care attendant, hone attendant or other licensed or unli-
censed person whose prinmary responsibility includes the provision of
in-hone assistance with activities of daily living, instrunental activ-
ities of daily living or health-related tasks, or the provision of
conpani onship or fellowship. The provisions of this section shall apply
equally to services provided by honme care aides who work on epi sodes of
care as direct enployees of the care recipient, certified hone health
agencies, long termhone health care prograns., or managed care plans, or
as _enployees of licensed honme care services agencies, limted licensed
hone care services agencies, or under any other arrangenent.

(b) "Unforeseeable energent circunstance" neans an unpredictable or
unavoi dabl e occurrence that requires i nmediate action.

2. Notwi thstanding any provision of lawto the contrary, no enployer
shall require a hone care aide to work in excess of twelve hours per day
or fifty hours per week except as provided for in subdivision four of
this section. Any requirenent of a hone care aide to work overtine
contained in any contract, agreenent or understanding executed or
renewed after the effective date of this section shall be void.

3. The acceptance by any hone care aide of overtine work shall be
voluntary. Consent to work overtine nust be expressly provided by the
enpl oyee. Consent to work overtine on a specific occasion shall not
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constitute inplied consent to work overtine in the future. The refusal
of a hone health aide to accept overtine work shall not be grounds for
discrimnation, dismssal, discharge, threats, or any other penalty or
enpl oynent deci sion adverse to the enpl oyee.

4. The requirenents this section shall not apply in case of an unfore-
seeabl e energent circunstance when overtine is deternined necessary, and
is not used to fill vacancies resulting fromshort staffing, provided
that the enployer has exhausted reasonable efforts to obtain proper
staffing. Wiere an unforeseeable energent circunstance is due to the
del ayed arrival of a hone care aide who is relieving a hone care aide
who has worked the nmaxinum nunber of hours for such day pursuant to
subdi vision two of this section, such overtine shall not exceed two
hours without acceptance of such overtine pursuant to the provisions of
subdi vision three of this section.

5. An enployer shall not threaten, discharge or in any other nanner
discrimnate, penalize or take adverse action against a hone health aide
because they have nade any conplaint that the enployee has been required
to work overtine in violation of the provisions of this section

(a) to their enployer, including the enployer's representative or
agent ;

(b) to the conmi ssioner or the departnent; or

(c) to any other state or federal agency.

6. (a) A hone care aide may bring a civil action in a court of conpe-
tent jurisdiction against any enployer or his or her agent, or the offi-
cer or agent of any corporation, partnership, or limted liability
conpany, or any other person who violates subdivision two, three or five
this section. An enployer or other person who violates such subdivisions

shall be liable for all legal and/or equitable relief as may be appro-
priate to effectuate the purposes of this section, including but not
limted to conpensatory danmages for loss of consortium |iquidated

damages, punitive danages, and reinstatenent and back wages, in addition
to injunctive relief and any other appropriate relief. An enpl oyer or

ot her person who is found to have violated subdivision tws, three, or
five of this section shall also be liable for the paynent of reasonable
attorney's fees.

(b) If the conmissioner determnes that an enployer or enployer's
agent or the officer or agent of any corporation, partnership, or limt-
ed liability conpany, or any other person has viol ated subdivision two,
three, or five of this section the conm ssioner may issue sanctions and
penalties, including, but not limted to conpensatory danages for |oss
of consortium |iquidated danages, and punitive damages, and nmay also
order reinstatenent, back wages, injunctive relief, and all other appro-
priate relief.

8§ 2. This act shall take effect immediately.




