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January 11, 2019

Introduced by M of A PERRY -- read once and referred to the Conmttee
on Judiciary

AN ACT to anmend the judiciary law, in relation to the state comm ssion
on prosecutorial conduct; and to amend chapter 202 of the |aws of 2018
amending the judiciary law relating to establishing the conm ssion on
prosecutorial conduct, in relation to the effectiveness thereof

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. Article 15-A of the judiciary |aw, as added by chapter 202
of the laws of 2018, is anended to read as foll ows:
ARTI CLE 15-A
STATE COWM SSI ON ON PROSECUTORI AL  CONDUCT
Section 499-a. Establishnment of conm ssion.
499-b. Definitions.
499-c. State comm ssion on prosecutorial conduct; organization.
499-d. Functions; powers and duti es.
499-e. Panels; referees.
499-f. Compl aint; investigation; hearing and di sposition.
499-g. Confidentiality of records.
499-h. Breach of confidentiality of conm ssion information.
499-i. Resignation not to divest conmmission or [eeurt—of
appeals] presiding justices of the appellate division
of jurisdiction.
499-j. Effect.

8 499-a. Establishnent of conmission. [A] There is hereby created
within the executive departnment a state conmi ssion of prosecutorial
conduct [ is—hereby—established]. The conm ssion shall have the authority
to review the conduct of prosecutors upon the filing of a conplaint with
the conmi ssion to determ ne whether said conduct as all eged departs from
the applicable statutes, case law, New York Rules of Professiona

EXPLANATI ON- - Matter in italics (underscored) is new, matter in brackets
[-] is old lawto be onmitted
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Conduct, 22 NYCRR 1200, including but not Iimted to Rule 3.8 (Specia
Responsi bilities of Prosecutors and O her Governnent Lawyers).

8 499-b. Definitions. For the purposes of this article the follow ng
terns have the foll ow ng nmeanings:

1. "Commi ssion" neans the state comm ssion on prosecutorial conduct.

2. "Prosecutor" nmeans a district attorney or any assistant district
attorney of any county of the state in an action to exact any crim nal
penalty, fine, sanction or forfeiture.

3. "Hearing" neans a proceedi ng under subdivision four of section four
hundred ninety-nine-f of this article.

4. "Menber of the bar" nmeans a person adnmitted to the practice of |aw
inthis state for at |least five years.

5. "Presiding justices of the appellate division" shall nean, collec-
tively, the presiding justices of the appellate division of the suprene
court of each judicial departnent. The chief adnministrative judge
shall, by rule, establish an appropriate nechanism not inconsistent

with law, for persons and entities interacting wth the presiding
justices of the appellate division pursuant to this article to file
papers and comrunicate with such body.

6. "Retired judge" shall nean a forner judge or justice of the unified
court system who was qualified as an attorney during such service and
served as such a judge or justice for at least five years.

§ 499-c. State conmission on prosecutorial conduct; organization. 1.

—] The comni ssion shall consi st
of eleven nenbers, of whom four shall be appointed by the governor, one
by the tenporary president of the senate, one by the mnority |eader of
the senate, one by the speaker of the assenbly, one by the minority
leader of the assenbly and three by the chief judge of the court of
appeal s.

(a) O the nenbers appointed by the governor, two shall be attorneys
providing public defense services who have provided such services for at
|l east five years, and two shall be active, fornmer or retired prosecutors
with at least five years of prosecutorial experience.

(b) O the nenbers appointed by the chief judge., two shall be retired
judges, one of whom shall possess significant work experience providing
public defense services and one of whom shall have significant prosecu-
torial experience; one shall be a full tine law professor or dean at an
accredited | aw school with significant crininal |aw experience.

(c) O the nenbers appointed by the legislative |eaders, tw shall be
attorneys providing defense services and two shall be active, forner., or
retired prosecutors. Each candidate for appointnent as an attorney
providing defense services shall have provided such services for at

|l east five years and each candidate for appointnment as an active, forner
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or retired prosecutor shall have had at |east five years of prosecutori-
al experience. After the speaker of the assenbly and tenporary president
of the senate shall have made their initial appointnents, the mnority
| eaders of each house shall neke their appointnents to the commi ssion in
a manner to ensure an equal nunber of attorneys providing defense
services and active, fornmer or retired prosecutors. After such initia
appoi nt nents, successive appointnents nust be nmade in a nmanner to ensure
an _equal nunber of attorneys providing defense services and active,
former or retired prosecutors. A tenporary inbalance in the nunber of
prosecutors and defense attorneys pending new appointnments shall not
prevent the comm ssion from conducting business.

2. Menbership on the comm ssion by a prosecutor shall not constitute
the holding of a public office and no prosecutor shall be required to
take and file an oath of office before serving on the commssion. The
menbers of the conmm ssion shall elect one of their nunber to serve as
[ 6éhaid+an] chairperson during his or her termof office or for a period
of two years, whichever is shorter. Menbers of the conm ssion who fai
to participate for ninety days nmay be replaced by the original appoint-
ing authority for the remainder of the term

3. The persons first appointed by the governor shall have respectively
three and four vyear terns as he or she shall designate. The persons
first appointed by the chief judge of the court of appeals shall have
respectively two, three and four year terns as he or she shall desig-
nate. The [persens] person first appointed by the tenporary president of
the senate shall have [respestively] a three [ard-tour] year [terwms—as

] term The person first appointed by the
mnority | eader of the senate shall have a two year term The [persons]
person first appointed by the speaker of the assenbly shall have
[LespeeL+¥eLy] a three [anrd—feu] year | i
rm The person first appointed by the minority |eader of the
assenbly shaII have a [t+h+ee] two year term Each nenber of the comm s-
sion shaII be app0|nted thereafter for a tern1of f our years [GbﬂnissLen

L+en——%h+eh—qeaL+L+ed—h+n+e#—he#—#e#—seeh—appe+n%nen%—] anbershlp shal
[atse] terminate if a nenber attains a position which would have
rendered himor her ineligible for appointnment at the tinme of his or her
appoi ntrent. A vacancy shall be filled by the appointing officer for the
remai nder of the term

4. If a menber of the comm ssion who is a prosecutor is the subject of
a conplaint or investigation with respect to his or her qualifications,
conduct, fitness to perform or performance of his or her official
duties, he or she shall be disqualified fromparticipating in any and
all proceedings with respect thereto. |If a nmenber of the conmission is
enployed in the sane organization as the subject of a conplaint or
investigation with respect to his or her qualifications, conduct,
fitness to perform or performance of his or her official duties, he or
she shall be disqualified fromparticipating in any and all proceedi ngs
wi th respect thereto.

5. Each nenber of the commi ssion shall serve w thout salary or other
conmpensation, but shall be entitled to receive actual and necessary
expenses incurred in the discharge of his or her duties.

6. For any action taken pursuant to subdivisions four through nine of
section four hundred ninety-nine-f or subdivision two of section four
hundred ninety-nine-e of this article, eight nmenbers of the commi ssion
shall constitute a quorum of the conmm ssion and the concurrence of six
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menbers of the conmmssion shall be necessary. Two nmenbers of a three
menber panel of the commi ssion shall constitute a quorum of the pane

and the concurrence of two nenbers of the panel shall be necessary for
any action taken.

7. The commi ssion shall appoint and at pleasure may renove an adm nis-
trator who shall be a nmenber of the bar who is not [a—p+esecutor—o+] an
active, forner or retired prosecutor. The adm nistrator of the conms-
sion may appoint such deputies, assistants, counsel, investigators and
other officers and enpl oyees as he or she may deem necessary, prescribe
their powers and duties, fix their conpensation and provide for
rei mbursenent of their expenses within the anmobunts appropriated there-
for. No appointnment of an administrator shall be valid unless approved
by an executive appointee, the appointee of the tenporary president of
the senate, and the appointee of the speaker of the assenbly.

8 499-d. Functions; powers and duties. The commi ssion shall have the
followi ng functions, powers and duties:

1. To conduct hearings and investigations, admnister oaths or affir-
mat i ons, subpoena wi tnesses, conpel their attendance, exam ne them under
oath or affirmation and require the production of any books, records,
docunents or other evidence that it nay deemrelevant or material to an
investigation; and the comm ssion nay designate any of its nmenbers or
any nmenber of its staff to exercise any such powers, provided, however,
that except as is otherw se provided in section four hundred ninety-
nine-e of this article, only a nenber of the conm ssion or the adm nis-
trator shall exercise the power to subpoena w tnesses or require the
producti on of books, records, docunents or other evidence. [Fhre—prose—

ieA—] In accordance with section twenty-three hundred four of
the civil practice law and rules, a request to wthdraw or nodify a
subpoena issued pursuant to this article may be made to the person who
issued it and/or to the comm ssion. The prosecuting agency nmry inform
the commission, by affirmation with specificity and particularity, in a
formand manner in which shall be prescribed by the commssion, of its
position that the conm ssion's investigations will substantially inter-

fere with the agency's own crimnal investiagation. If the prosecuting
agency infornms the conmmission of its basis for that position, the
conm ssion shall only exercise its powers in a way that will not inter-

fere with an agency's active investigation or prosecution and in no
event shall the comm ssion exercise its powers prior to the earlier of:
(a) the filing of an accusatory instrunent with respect to the crine or
crimes that led to such prosecuting agency's investigation and underlie
the conplaint; or (b) one year fromthe commencenent of the occurrence
of the crime or crinmes that led to such prosecuting agency's investi-
gation and underlie the conplaint.

2. To confer imunity when the conm ssion deens it necessary and prop-
er in accordance wth section 50.20 of the crimnal procedure |aw,
provi ded, however, that at |east forty-eight hours prior witten notice
of the commission's intention to confer such immnity is given the
attorney general and the appropriate district attorney.

3. To request and receive fromany court, departnent, division, board,
bureau, conm ssion, or other agency of the state or political subdivi-
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sion thereof or any public authority such assistance, information and
data as will enable it properly to carry out its functions, powers and
duti es.

4. To report annually, on or before the first day of March in each
year and at such other tinmes as the conm ssion shall deem necessary, to
the governor, the Ilegislature and the chief judge of the court of
appeal s, with respect to proceedi ngs which have been finally determ ned
by the conm ssion. Such reports nay include |egislative and adm ni stra-
tive recommendations. The contents of the annual report and any other
report shall conform to the provisions of this article relating to
confidentiality.

5. To adopt, promul gate, anmend and rescind rules and procedures, not
otherwise inconsistent wth |law, necessary to carry out the provisions
and purposes of this article. Al such rules and procedures shall be
filed in the offices of the chief administrator of the courts and the
secretary of state

6. To do all other things necessary and convenient to carry out its
functions, powers and duties expressly set forth in this article.

8§ 499-e. Panels; referees. 1. The commi ssion may del egate any of its
functions, powers and duties to a panel of three of its nmenbers, one of
whom shall be a nenber of the bar, except that no panel shall confer
imunity in accordance with section 50.20 of the crimnal procedure |aw
No panel shall be authorized to take any action pursuant to subdivisions
four through nine of section four hundred ninety-nine-f of this article
or subdivision two of this section.

2. The <conmission may designate a nenber of the bar who is not a
prosecutor or a nenber of the conmission or its staff as a referee to
hear and report to the comm ssion in accordance with the provisions of
section four hundred ninety-nine-f of this article. Such referee shal
be enmpowered to conduct hearings, admnister oaths or affirmations,
subpoena w tnesses, conpel their attendance, exanine them under oath or
affirmation and require the production of any books, records, docunents
or other evidence that the referee may deemrel evant or material to the
subj ect of the hearing.

§ 499-f. Conplaint; investigation; hearing and disposition. 1. The
comm ssion shall receive, initiate, investigate and hear conplaints with
respect to the conduct, qualifications, fitness to perform or perform
ance of official duties of any prosecutor, and may determ ne that a
prosecut or be adnoni shed, or censured; and make a recommendation to the
governor that a prosecutor be renoved from office for cause, for,
i ncluding, but not limted to, msconduct in office, as evidenced by his
or her departure fromhis or her obligations under appropriate statute,
case law, and/or New York Rules of Professional Conduct, 22 NYCRR 1200,
including but not limted to Rule 3.8 (Special Responsibilities of
Prosecutors and Ot her CGovernnent Lawyers), persistent failure to perform
his or her duties, [habitdal—nterperance—and] conduct [ih—anrd—outsi-de
ofhis—-or—her—office-] prejudicial to the administration of justice, or
that a prosecutor be retired for mental or physical disability prevent-
ing the proper performance of his or her prosecutorial duties. A

complaint shall be in witing and signed by the conplainant and, if
directed by the comission, shall be wverified. Upon receipt of a
complaint (a) the commssion shall conduct an investigation of the

conmplaint; or (b) the comr ssion may dismss the conmplaint if it deter-
mnes that the conplaint on its face lacks nerit. If the conplaint is
di sm ssed, the commission shall so notify the conmplainant. |If the
comm ssion shall have notified the prosecutor of the complaint, the
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comm ssion shall also notify the prosecutor of such dismssal. Pursuant
to paragraph a of subdivision four of section ninety of this chapter,
any person being an attorney and counsel or-at-Iaw who shall be convicted
of a felony as defined in paragraph e of subdivision four of section
ninety of this chapter, shall upon such conviction, cease to be any
attorney and counselor-at-law, or to be conpetent to practice |law as
such.

2. The commission may, on its own notion, initiate an investigation of
a prosecutor with respect to his or her qualifications, conduct, fitness
to performor the performance of his or her official duties. Prior to
initiating any such investigation, the commi ssion shall file as part of
its record a witten conplaint, signed by the admnistrator of the
comm ssion, which conplaint shall serve as the basis for such investi-
gation.

3. In the course of an investigation, the commssion may require the
appearance of the prosecutor involved before it, in which event the
prosecutor shall be notified in witing of his or her required appear-
ance, either personally, at least three days prior to such appearance,
or by certified mail, return receipt requested, at |east five days prior
to such appearance. In either case a copy of the conplaint shall be
served upon the prosecutor at the time of such notification. The prose-
cutor shall have the right to be represented by counsel during any and

all stages of the investigation in which his or her appearance is
required and to present evidentiary data and material relevant to the
complaint. A transcript shall be nmade and kept with respect to al

proceedi ngs at which testinony or statenents under oath of any party or
wi t ness shall be taken, and the transcript of the prosecutor's testinony
shall be made available to the prosecutor w thout cost. Such transcript
shall be confidential except as otherwise permtted by section four
hundred ninety-nine-g of this article.

4. If in the course of an investigation, the conm ssion determnes
that a hearing is warranted it shall direct that a formal witten
conmplaint signed and verified by the adninistrator be drawn and served
upon the prosecutor involved, either personally or by certified mail,
return receipt requested. The prosecutor shall file a witten answer to
the complaint with the commi ssion within twenty days of such service
If, wupon receipt of the answer, or upon expiration of the time to
answer, the comm ssion shall direct that a hearing be held with respect
to the conplaint, the prosecutor involved shall be notified in witing
of the date of the hearing either personally, at |east twenty days prior

thereto, or by certified nmail, return recei pt requested, at |east twen-
ty-two days prior thereto. Upon the witten request of the prosecutor,
the comm ssion shall, at least five days prior to the hearing or any

adj ourned date thereof, nmke available to the prosecutor w thout cost
copies of all docunments which the conmission intends to present at such
hearing and any witten statements nade by w tnesses who will be called
to give testinmony by the conm ssion. The conmi ssion shall, in any case,
make available to the prosecutor at |least five days prior to the hearing
or any adjourned date thereof any excul patory evidentiary data and nate-
rial relevant to the conplaint. The failure of the commssion to tinmely
furni sh any docunents, statenents and/or exculpatory evidentiary data
and material provided for herein shall not affect the validity of any
proceedi ngs before the conmi ssion provided that such failure is not
substantially prejudicial to the prosecutor. The conplainant may be
notified of the hearing and unless he or she shall be subpoenaed as a
witness by the prosecutor, his or her presence thereat shall be within
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the discretion of the conm ssion. The hearing shall not be public unless
the prosecutor involved shall so demand in witing. At the hearing the
commi ssion may take the testinony of wtnesses and receive evidentiary
data and material relevant to the conplaint. The prosecutor shall have
the right to be represented by counsel during any and all stages of the
hearing and shall have the right to call and cross-exani ne w tnesses and
present evidentiary data and material relevant to the conplaint. A tran-
script of the proceedings and of the testinony of wi tnesses at the hear-
ing shall be taken and kept with the records of the conm ssion.

5. Subject to the approval of the conm ssion, the adm nistrator and
the prosecutor may agree on a statenent of facts and nay stipulate in
witing that the hearing shall be waived. In such a case, the comm ssion
shall nake its determ nation upon the pleadings and the agreed statenent
of facts.

6. If, after a formal witten conplaint has been served pursuant to
subdi vi sion four of this section, or during the course of or after a
hearing, the conmi ssion deternmines that no further action is necessary,
the conpl aint shall be dism ssed and the conpl ai nant and the prosecutor
shall be so notified in witing.

7. After a hearing, the conmission may determ ne that a prosecutor be
adnmoni shed or censured, or nay recommend to the governor that a prosecu-
tor be removed fromoffice for cause. The commission shall transmit its
witten determination, together wth its findings of fact and concl u-
sions of law and the record of the proceedings upon which its determ -
nation is based, to the [&hietfudge—of—the—couwrt—of—appeals] presiding
justices of the appellate division who shall cause a copy thereof to be
served either personally or by certified mail, return receipt requested,
on the prosecutor involved. Upon conpletion of service, the determ -
nation of the conmmission, its findings and conclusions and the record of
its proceedi ngs shall be made public and shall be nade available for
public inspection at the principal office of the conm ssion and at the
office of the clerk of the [eowt—-of—appeals] appellate division in the
departnment in which the all eged m sconduct occurred. Records of a pros-
ecuting agency provided by the agency to the conmission pursuant to this
article shall not be subject to disclosure by the conm ssion under arti-
cle six of the public officers |Iaw. The prosecutor involved may either
accept the determination of the conm ssion or make witten request to
the [ehief—judge] presiding justices of the appellate division, within
thirty days after receipt of such determnation, for a review thereof by
the [ cout—of—appeals] presiding justices of the appellate division. |If
the commssion has determned that a prosecutor be adnonished or
censured, and if the prosecutor accepts such determination or fails to
request a review thereof by the [ecouwt—of—appeals] presiding justices of
the appellate division, the conmission shall thereupon adnonish or
censure himor her in accordance with its findings. |If the conmi ssion
has recomended that a prosecutor be renbved or retired and the prosecu-
tor accepts such deternmination or fails to request a review thereof by
the [ ecout—of—appeals] presiding justices of the appellate division, the
[ covt—of—appeals] presiding justices of the appellate division shal
thereupon transmit the commssion's findings to the governor who will
i ndependent|y determ ne whether the prosecutor should be renpbved or
retired.

8. If the prosecutor requests a review of the deternination of the
comm ssion, inits review of a determ nation of the comm ssion |
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presiding justices of the appellate division shall review the conms-
sion"s findings of fact and conclusions of Iaw on the record of the
proceedi ngs upon which the comrission's determination was based. After
such review, the [eewt] presiding justices of the appellate division
may accept or reject the determ ned sanction; inpose a different sanc-
tion including admonition or censure, recomrend renoval or retirenent
for the reasons set forth in subdivision one of this section; or inpose

no sanction. However, if the [ecowt—of—appeals—+ecomrends]| presiding

justices of the appellate division reconmend renoval or retirenent, [i]

they shall, together with the commission, transnit the entire record to
the governor who wll independently determine whether a prosecutor

shoul d be renoved or retired.

9. (a) The [ecout—of—appeals] presiding justices of the appellate
division may suspend a prosecutor from exercising the powers of his or
her office while there is pending a determi nation by the comm ssion for
his or her renmoval or retirenent, or while he or she is charged in this
state with a felony by an indictnment or an information filed pursuant to
section six of article one of the constitution. The suspension shal
terminate upon conviction of a felony resulting in such prosecutor's
di sbarnent pursuant to paragraph a of subdivision four of section ninety
of this chapter. If such conviction becones final, he or she shall be
removed fromoffice. The suspension shall be term nated upon reversa
of the conviction and di sm ssal of the accusatory instrument.

(b) Upon the recomendation of the conmission or on its own notion,
the [eewt] presiding justices of the appellate division may suspend a
prosecutor fromoffice when he or she is charged with a crinme punishable
as a felony under the laws of this state, or any other «crime which
i nvol ves nmoral turpitude. The suspension shall termnate upon
conviction of a felony resulting in such prosecutor's disbarnent pursu-
ant to paragraph a of subdivision four of section ninety of this chap-
ter. The suspension shall continue upon conviction of any other crine
whi ch involves noral turpitude and, if such conviction becones final, he
or she shall be renmoved fromoffice. The suspension shall be term nated
upon reversal of the conviction and dism ssal of the accusatory instru-
nment .

(c) A prosecutor who is suspended fromoffice by the [eewt] presiding
justices of the appellate division shall receive his or her salary
during such period of suspension, unless the court directs otherwise. I|f
the court has so directed and such suspension is thereafter tern nated,
the [eewt] presiding justices of the appellate division may direct that
he or she shall be paid his or her salary for such period of suspension

(d) Nothing in this subdivision shall prevent the conmission from
determining that a prosecutor be adnoni shed or censured or prevent the
comm ssion fromreconmendi ng renoval or retirenent pursuant to subdivi-
sion seven of this section.

10. If during the course of or after an investigation or hearing, the
conm ssion determnes that the conplaint or any allegation thereof
warrants action, other than in accordance with the provisions of subdi-
vi sions seven through nine of this section, within the powers of: (a) a
person having admnistrative jurisdiction over the prosecutor involved
in the conplaint; or (b) an appellate division of the supreme court; or
(c) a presiding justice of an appellate division of the supreme court;
or (d) the chief judge of the court of appeals; or (e) the governor
pursuant to subdivision (b) of section thirteen of article thirteen of
the constitution; or (f) an applicable district attorney's office or
other prosecuting agency, the conmm ssion shall refer such conplaint or
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the appropriate allegations thereof and any evidence or material related
thereto to such person, agency or court for such action as nay be deened
proper or necessary.

11. The conmi ssion shall notify the conplainant of its disposition of
the conpl ai nt.

12. In the event of renoval fromoffice of any prosecutor, pursuant to
subdi vi si on seven or eight or paragraph (a) or (b) of subdivision nine
of this section, a vacancy shall exist pursuant to article three of the
public officers | aw

§ 499-g. Confidentiality of records. Except as hereinafter provided,
all conplaints, correspondence, conm ssion proceedings and transcripts
t hereof, other papers and data and records of the commission shall be
confidential and shall not be made available to any person except pursu-
ant to section four hundred ninety-nine-f of this article. The comm s-
sion and its designated staff personnel shall have access to confiden-
tial material in the performance of their powers and duties. If the
prosecutor who is the subject of a conplaint so requests in witing,
copies of the conmplaint, the transcripts of hearings by the conm ssion
thereon, if any, and the dispositive action of the comrission wth
respect to the conplaint, such copies with any reference to the identity
of any person who did not participate at any such hearing suitably
del eted therefrom except the subject prosecutor or conplainant, shal
be nade available for inspection and copying to the public, or to any
person, agency or body designhated by such prosecutor.

8 499-h. Breach of confidentiality of conm ssion information. 1. Any
staff nenber, enployee or agent of the state comni ssion on prosecutori al
conduct who viol ates any of the provisions of section four hundred nine-
ty-nine-g of this article shall be subject to a reprinmand, a fine,
suspensi on or renoval by the conmi ssion.

2. Wthin ten days after the commi ssion has acquired know edge that a
staff nmenber, enployee or agent of +the conm ssion has or nay have
breached the provisions of section four hundred ninety-nine-g of this
article, witten charges against such staff nmenber, enployee or agent
shal |l be prepared and signed by the chairman of the commi ssion and filed
with the comm ssion. Wthin five days after receipt of charges, the
comm ssion shall determine, by a vote of the majority of all the menbers
of the comm ssion, whether probable cause for such charges exists. |f
such determination is affirmative, within five days thereafter a witten

statement specifying the charges in detail and outlining his or her
rights under this section shall be forwarded to the accused staff
menber, enpl oyee or agent by certified mail. The conmi ssion may suspend

the staff nenber, enployee or agent, with or w thout pay, pending the
final determnation of the charges. Wthin ten days after receipt of the
statement of charges, the staff nenber, enployee or agent shall notify
the commission in witing whether he or she desires a hearing on the
charges. The failure of the staff menber, enployee or agent to notify
the comm ssion of his or her desire to have a hearing within such period
of time shall be deened a waiver of the right to a hearing. If the hear-
i ng has been wai ved, the comm ssion shall proceed, within ten days after
such waiver, by a vote of a majority of all the menmbers of such conmi s-
sion, to determine the charges and fix the penalty or punishrment, if
any, to be inposed as hereinafter provided.

3. Upon receipt of a request for a hearing, the comr ssion shall sche-
dule a hearing, to be held at the conm ssion offices, within twenty days
after receipt of the request therefor, and shall inmediately notify in
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witing the staff nmenber, enployee or agent of the tinme and pl ace there-
of .

4. The commission shall have the power to establish necessary rules
and procedures for the conduct of hearings wunder this section. Such
rules shall not require conpliance with technical rules of evidence. A
such hearings shall be held before a hearing panel conposed of three
nmenbers of the commi ssion selected by the conm ssion. Each hearing shal
be conducted by the [ehai+rman] chairperson of the panel who shall be
selected by the panel. The staff nenber, enployee or agent shall have a
reasonabl e opportunity to defend hinself and to testify on his or her
own behalf. He or she shall also have the right to be represented by
counsel, to subpoena wtnesses and to cross-examne wtnesses. Al
testinony taken shall be under oath which the [ehai+ranr] chairperson of

the panel is hereby authorized to admnister. A record of t he
proceedings shall be nmade and a copy of the transcript of the hearing
shal |, upon witten request, be furnished without charge to the staff

menber, enpl oyee or agent invol ved.

5. Wthin five days after the conclusion of a hearing, the panel shal
forward a report of the hearing, including its findings and recomenda-
tions, including its recommendations as to penalty or punishrment, if one
is warranted, to the comm ssion and to the accused staff nenber, enploy-
ee or agent. Wthin ten days after receipt of such report the commi ssion

shal |l determ ne whether it shall inplenent the recomrendations of the
panel. [If the conm ssion shall determne to inplenment such recomrenda-
tions, which shall include the penalty or punishment, iif any, of a

reprimand, a fine, suspension for a fixed tine without pay or disnissal
it shall do so within five days after such determ nation. If the charges
against the staff nenber, enployee or agent are disnissed, he or she
shall be restored to his or her position with full pay for any period of
suspensi on w thout pay and the charges shall be expunged fromhis or her
record.

6. The accused staff nenber, enployee or agent nay seek review of the
reconmendati on by the commi ssion by way of a special proceeding pursuant
to article seventy-eight of the civil practice | aw and rul es.

8 499-i. Resignation not to divest conm ssion or [eceurt—of—appeals]

presiding justices of the appellate division of jurisdiction. The
jurisdiction of the [ecewt—of—appeals] presiding justices of the appel-
late division and the conmmi ssion pursuant to this article shall continue
notw t hstandi ng that a prosecutor resigns fromoffice after a reconmen-
dation by the conm ssion that the prosecutor be renpoved from office has
been transmitted to the [ehiefjudge—of—the—court—of—appeals]| presiding
justices of the appellate division, or in any case in which the conm s-
sion's recomendation that a prosecutor should be removed from office
shall be transmtted to the |[ehiel—fudge—of—the—court—of—appeals]
presiding justices of the appellate division within one hundred twenty
days after receipt by the <chief admnistrator of the courts of the
resignation of such prosecutor. Any determ nation by the governor that a
prosecut or who has resigned should be renoved fromoffice shall render
such prosecutor ineligible to hold any other prosecutorial office.

8§ 499-j. Effect. 1. The powers, duties, and functions of the state
comm ssi on on prosecutorial conduct shall not supersede the powers and
duties of the governor as outlined in section thirteen of article thir-
teen of the New York state constitution.

2. Renoval or retirement of a prosecutor pursuant to this article
shall be considered a renpval fromoffice pursuant to section thirty of
the public officers | aw
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8§ 2. Section 3 of chapter 202 of the |l aws of 2018 anmendi ng the judici-
ary law relating to establishing the commssion on prosecutorial
conduct, is amended to read as follows:

8 3. This act shall take effect on the first of [Jdanuary] April next
succeedi ng the date upon which it shall have becone a | aw.

8§ 3. If any part or provision of this act is adjudged by a court of
conpetent jurisdiction to be unconstitutional or otherw se invalid, such
judgnent shall not affect or inpair any other part or provision of this
act, but shall be confined in its operation to such part or provision.

8 4. This act shall take effect inmediately.



