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ted to said conmittee

AN ACT to anend the adnministrative code of the city of New York, in
relation to enacting the "adjoining owners' bill of rights”

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. This act shall be known and may be cited as the "adjoining
owners' bill of rights".

8§ 2. The adm nistrative code of the city of New York 1is anended by
addi ng a new section 28-103.34 to read as foll ows:

8§ 28-103.34 Adjoining owners' bill of rights. 1. Definitions. As used
inthis section, the following terns shall have the foll owi hg neani ngs:

ADJO NI NG OWNER. A property owner who either:

(i) is the owner of any property which shares a property line with the
property for which a devel oper has applied for a permt; or

(ii) is the owner of any historic structure, the nearest property
lines of which are contiguous with or within a lateral distance of nine-
ty feet fromthe edge of the ot line of a property for which a devel -
oper has applied for a permt.

BILL OF RIGHTS. The adjoining owners' bill of rights, published by the
conm ssioner on the departnent of buildings' website.

DEVELOPER. Any individual, corporation, or other entity who has
applied for a building permit involving the denplition or alteration of
an existing building and/or the construction of a new buil ding.

2. The conm ssioner shall cause to be published on the website of the
city of New York's departnent of buildings, an adjoining owners' bil
of rights, as set forth by this section. The commi ssioner shall further
require each and every devel oper to both hand deliver and send by

EXPLANATI ON--Matter in italics (underscored) is new, matter in brackets
[-] is oldlawto be omtted.
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certified mail to each adjoining ower, one copy of the notification
required by section 2209.1.1 of the New York city building code and one
copy of the bill of rights, where the permt applied for by such devel -

oper includes: (i) an excavation occurring within five feet from an
adj oining owner's property line; (ii) work perforned on a shared and/or
party wall and/or encroachnent in any manner; (iii) an excavation to a
depth of nore than ten feet anywhere on such developer's property:;
and/or (iv) an underpinning., and/or encroachnent in any nanner on such
adj oining owner's property.

3. The notification and bill of rights shall be delivered to each
adj oining owner not less than sixty days prior to the grant of a permt
by the departnment of buildings., advising such adjoining owers of their
rights under sections 3309 and 2209.1.1 of the New York city building
code. \Were no response is received froman adjoining owner by a devel-
oper with respect to negotiation of a license agreenent as required
under the New York city building code, a second copy of the notification
and bill of rights shall be delivered by certified mail to such adjoin-
ing owner not nore than forty-five calendar days, and not less than
thirty calendar days prior to the departnent of building's grant of a
permt to such devel oper.

4. The bill of rights shall include, at a mninum the follow ng
| anguage:

"PREAMBLE: This is to advise you that ,
(name of entity applying for the permt) hereafter "DEVELOPER', wth a
busi ness address at ., and a tel ephone nunber at

., has applied for a permt fromthe Departnent of
Buildings to develop .
(street address of the property for which DEVELOPER has applied for a
permt fromthe Departnent of Buildings) hereafter "SUBJECT PROPERTY",
adjacent to or contiguous with your property at

. (address of adjoining or contiguous property being
notified) at which address DEVELOPER plans work as set forth in its
permt application, including one or nore of the types of work described
in Subdivision 2 of Section 28-103.34 of the New York City Building

Code. You are receiving this notice because you and your property may
be entitled to protections under law, at the expense of the DEVELOPER
including those set forth in the Bill of R ghts below. You nmay al so be

receiving this notice if you own a historic property within 90 latera
feet of a property line of the SUBJECT PROPERTY., in which case you are
entitled to vibration and crack nonitoring at the expense of DEVELOPER
pursuant to Section 2209.4.4 of the New York City Building Code

ADJO NING OWWERS' BILL OF RI GHTS:

1. RIGHT TO WRI TTEN NOTI FI CATION:  You have a right to witten notifi-
cation, to be received by vou via certified mail fromthe DEVELOPER not
|l ess than 60 days prior to the grant of any permt relating to the work
set forth above, that a permt has been applied for by DEVELOPER for one
or nore of the activities set forth in Section 28-103.34 of the New York
City Building Code. The notification shall describe the nature of the
work, estimated, schedule and duration, details of i nspecti ons,
protections, and/or npnitoring to be perforned on the adjoining proper-
ty., protection to be installed on the adjoining property, and contact
information for the project. This notification will also include a copy
of this Adjoining Owmers' Bill of Rights. Wiere no response i s received,
a second witten notification shall be made no nore than 45 cal endar
days, and not less than 30 cal endar days, prior to the Building Depart-
nent's grant of a pernit for the work.
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2. RIGHT TO PROTECTI ON AT DEVELOPER S EXPENSE: Under the New York City
Building Code, it is the responsibility of the DEVELOPER to protect any
adj oi ning owner's property from damge caused by the DEVELOPER s acti v-
ities, such as denolition, underpinning, excavation, and/or related
activities.

3. RIGHT TO A NEGOTIATED LI CENSE AGREEMENT: You are well advised to
hire an experienced construction attorney to negotiate the |icense
agr eenent . You are additionally advised to hire an engineer of your
choice to review plans provided by the DEVELOPER, in order to determ ne
whether the work proposed jeopardizes your property, and to conduct an
inforned negotiation of the |icense agreenent, including protective
neasures for your property, to be installed at the DEVELOPER s expense,
including but not limted to nonitoring of any novenent of your proper-
ty through the installation of vibration nonitors and crack gauges, and
limtations on permssible hours of work. The |icense agreenent should
provide that the DEVELOPER obtain required insurance coverage and indem
nify you for any damages you or your property may sustain. The negoti -
ation may provide that the DEVELOPER rei nburse you for your attorney's
and engineer's fees. Your attorney will also review the DEVELOPER s
insurance policy to ensure proper and required coverage and to check for
any exclusions to required coverage and/or any exclusions prohibited
under Section 3309.2 of the New York Cty Building Code or Section
100-08 of the Rules of the City of New York

4. |F A LI CENSE AGREEMENT CANNOT BE AGREED UPON.  Under the New York
City Building Code and applicable case law, an owner of adjoining prop-
erty cannot sinply refuse to enter into a license agreenent with a
DEVELOPER unless the structural engineer selected by such adj oi ni ng
property owner's attorney deternines that the proposed activities of the
DEVELOPER wi | | endanger such adjoining property owner's property. In the
event that an adjoining property owner and the DEVELOPER cannot agree on
a license agreenent, or if such adjoining property owner refuses to
discuss the sane, the DEVELOPER has the right to file a court proceed-
ing pursuant to Section 881 of the Real Property Actions and
Proceedings Law, asking that the court conpel such adjoining property
owner to pernit access to their property. In the event that the court
rules in favor of the DEVELOPER, the adjoining property owner will be
conpelled to permit the access requested, and the burden of protecting
such adjoining property then shifts to the owner of such property. In
this instance, the adjoining owner is not generally entitled to recover
legal fees and nay not be granted a license fee by the court. It is thus
often in the best interest of the adjoining owner to negotiate a |license
agreenent wi th DEVELOPER

5, RIGHT TO A PRECONSTRUCTI ON SURVEY: No excavation work of a depth
of 5 feet to 10 feet within 10 feet of an adjacent building., or an exca-
vation over 10 feet anywhere on the site shall commence until the DEVEL-
OPER has docunented the existing conditions of all adjacent buildings in
a preconstruction survey, pursuant to Section 3309.4.3 of the New York
Cty Building Code. The DEVELOPER nust obtain a license agreenent in
order to access to the adjacent property to docunent its condition
Section 3309.4.4 of the New York City Building Code also sets out noni-
toring requirenments, and particular protections for adjacent historic
structures that are contiguous to a lateral distance of 90 feet.

6. RIGHT TO |INSURANCE UNDER THE DEVELOPER S PO.I CY: Honeowner's
insurance policies do not include coverage for earth novenent-related
activities or the consequences of the sane. Any exclusion of coverage by

the DEVELOPER s insurance policy of any of the DEVELOPER s activities on
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the work site is prohibited under Section 101-08 of the Rules of the
City of New York. Your attorney should therefore review the policy care-
fully for conpliance, before you sign a |license agreenent.

NONE OF THE ABOVE |S TO BE CONSTRUED AS LEGAL ADVICE. Your attorney
should also be aware of, and research, any relevant New York City Code
anendnents and current case |law on the subjects above, which may affect
his or her representation in the particular circunstances of your case.
THEREFORE, upon receiving this notice, you should inmmediately retain
conpetent legal counsel, with expertise in construction law, to negoti -
ate a license agreenent with the DEVELOPER. "

5. The departnment of buildings shall not grant any permt to a devel-
oper whose permt application includes denolition, construction, exca-
vation, earth novenent., alteration, and/or encroachnment on the property
of an adjoining owner requiring either a license agreenent or perniSssion
from a court pursuant to a final decision in a proceeding under section

ei ght hundred eighty-one of the real property actions and proceedings

law, unless and wuntil said devel oper provides to t he departnment of
bui | di ngs:
(i) proof that the bill of rights and notification was mailed via

certified miil to all adjoining owers; and

(ii) either (1) an executed and notarized copy of a |icense agreenent
bet ween the devel oper and any and all adjoining owners, allowing access
required for said denplition, construction, excavation, alteration,
and/ or encroachnent; or (2) a copy of a final order from a court of
conpetent jurisdiction in a proceeding pursuant to section eight hundred
eighty-one of the real property actions and proceedings law pernitting
required access to the adjoining property, as well as said denolition,
construction, excavation, alteration, and/or encroachnent.

6. Any application submtted by a developer for a change or anendnent
to a permt application that alters its previously filed plans for which
a permt has already been filed and/or granted by the departnent of
buildings as set forth in subdivision five of this section shall require
such developer to notify any and all adjoining owners of such applica-

tion for an anendnent by certified mail. Such notification shall be
delivered to any adjoining owers not less than sixty days prior to any
permt, approval, or grant of pernmi ssion fromthe departnent of build-
ings for any and all anmendnents or changes to original plans sought by
such devel oper, and shall require such devel oper to secure either an

anended and executed |icense agreenent, or a final ruling by a court
pursuant to a proceeding brought under section eight hundred ei ghty-one
of the real property actions and proceedings law, pernmitting the change
of plans sought by such devel oper., subject to the requirenents of subdi -
vision five of this section., as a condition precedent to the grant by
the departnent of buildings of pernmission to anend or change such
developer's original plans pursuant to which a pernmt was initially

granted.

7. Copies of the bill of rights shall be provided by the conm ssioner
to all state and local elected officials, comunity boards, and any
ot her organizations as the conm ssioner shall deem appropriate.

8. The bill of rights shall have appended to it the follow ng inform-
tion, in addition to any other infornmation the conmi ssioner shall deem

appropri ate:

(i) contact information for construction attorneys and structura
engi neers for use by adjoining owers and devel opers;

(ii) alist of the services such attorneys and engineers can be

expected to provide;
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(iii) a schedule of any "honeowner's rights" held by the departnent of
buildings at its borough offices in New York city to review plans
submtted by developers, and the addresses of such offices; and

(iv) contact information and other resources within the departnent of
buildings or city energency services related to denolition., excavation
earth novenent. underpinning and encroachnent. devel opnent plans, and
permts in the event of damage caused by a developer that may require
an _imediate stop work order or other preventative nmeasures by either
the departnent of buildings or city energency services.

8 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a law. Effective inmediately the addition, anend-
ment and/or repeal of any rule or regulation necessary for the inplenen-
tation of this act on its effective date are authorized to be nade and
conpl eted on or before such effective date.




